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International 


General Motors 


No. 5971. 

Finance Corporation, a Corporation, 
Appellant, j 

vs. 

Acceptance Corporation, a (Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 


No. 79104. 

International Finance Corporation, a Corporation, 

Plaintiff, 

vs. 

General Motors Acceptance Corporation, a Corporation, 
and The Washington Cadillac Company, a Corporation, 
Defendants. 


United States of America, 

District of Columbia, ss: J 

Be it remembered, That in the Supremo Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in tlie abbve-entitled 
cause, to wit: 

j 

1 Declaration. 

Filed Jan. 12, 1931. ! 


In the Supreme Court of the District 


of Columbia. 


Law. No. 79104. 


International Finance Corporation, a Corporation, 

Plaintiff, ! 

vs. 

General Motors Acceptance Corporation, a Corporation, 
and The Washington Cadillac Company, a Corporation, 
Defendants. 

The plaintiff, International Finance Corporation, sues 
the defendants, General Motors Acceptance Corporation, 


1—5971a 
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a corporation, and The Washington Cadillac Company, a 
corporation, in the alternative as follows: 

First Count. 

The plaintiff sues the defendant General Motors Accept¬ 
ance Corporation for that heretofore, to-wit, on the 10th 
day of December, 1930, the plaintiff was the owner of a cer¬ 
tain Cadillac Fleetwood five passenger sedan, bearing 
engine Xo. 507,889, and had the right to the possession of 
same; but that the said defendant on said date wrongfully 
seized and took possession of said automobile in the Dis¬ 
trict of Columbia and wrongfully converted and disposed 
of the same to its own use; that the fair and reasonable 
value of said automobile on December 10, 1930, was $2,800. 

Wherefore the plaintiff sues the defendant General 
Motors Acceptance! Corporation and claims from said de¬ 
fendant the sum of $2,800, with interest thereon 
2 from the 10th day of December, 1930, besides costs. 

Second Count. 


The plaintiff sues the defendant. General Motors Accept¬ 
ance Corporation for that heretofore, to-wit, on the 17th 
day of January, 1930, the Cadillac Motor Car Company, 
a corporation of Detroit, Michigan, sold and delivered unto 
The Washington Cadillac Company, a corporation, in the 


District of Columbia, a certain Cadillac 


Fleetwood 


five 


passenger sedan automobile bearing engine number 507889, 
at and for a purchase price exceeding the sum of $100; 
that the said Cadillac Motor Car Company attempted to 
retain title to said property to secure the unpaid purchase 
price thereof, but the terms of conditional sale agreement, 
if any, and the attempted retention of title to said auto¬ 
mobile by said Cadillac Motor Car Company were not ac¬ 
knowledged by the purchaser and or filed in the office of 
the Recorder of Deeds of the District of Columbia; that 


thereafter the said Cadillac Motor Car Company did assign 
its purported rights under said conditional sales agree¬ 
ment unto the defendant, General Motors Acceptance Cor¬ 
poration; that thereafter, to-wit, on the 29th day of Au¬ 
gust, 1930, the plaintiff, being then without notice of the 
existence of the aforementioned conditional sales agree¬ 
ment, and the defendant, The Washington Cadillac Com- 
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panv, having then represented to the plaintiff that it, the 

said defendant, Washington Cadillac Company, Inc., was 

tlu* owner of said automobile free and clear I of anv liens 

* 

whatever, and the defendant, Washington Cadillac Com¬ 
pany, Inc., being then in possession of said! automobile, 
and being the apparent owner thereof free and clear of 
any liens whatever, the plaintiff, fully believing the 

3 said representations of the defendant,j The Wash¬ 
ington Cadillac Company, and believipg that the 

said defendant was the owner of said automobile free and 
clear of any lien or liens whatever, and relying thereon, 
and being without notice of the purported lieh of the de¬ 
fendant, General Motors Acceptance Corporation, as afore¬ 
said, did lend and advance to the defendant, j The Wash¬ 
ington Cadillac Company, the sum of $2,800, land the de¬ 
fendant, The Washington Cadillac Company, j as security 
therefor, did pledge and deliver said automobile unto the 
plaintiff: that said loan and advance from t he j plaintiff to 
the defendant. The Washington Cadillac Company, remains 
and is still wholly due and unpaid; that the! defendant, 
General Motors Acceptance Corporation, on, jto-wit, the 
10th day of December, 1930, wrongfully seizejl and took 
possession of said automobile in the District ojt Columbia 
and wrongfully converted and disposed of the same to its 
own use; that the fair and reasonable value otj said auto¬ 
mobile on December 10, 1930, was $2800. | 

Wherefore the plaintiff sues the defendant, General Mo¬ 
tors Acceptance Corporation, and claims the sun|i ot $2,800, 
with interest thereon from the loth day of December, 1930, 
besides costs. 

Third Count. j 

! 

The plaintiff sues the defendant General Motojrs Accept¬ 
ance Corporation for that heretofore, to-wit, oh the 10th 
day of December, 1930, the plaintiff was the owner of a 
certain Cadillac two passenger coupe automobilje, bearing 
engine Xo. 510,883, and had the right to the possession 
of same; but that the said defendant on said dajte wrong¬ 
fully seized and took possession of said automobile 

4 in the District of Columbia and wrongfully con¬ 
verted and disposed of the same to its jown use; 

that the fair and reasonable value of said autojnobile on 
December 10, 1930, was $2,300. 


i 
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Wherefore the, plaintiff sues the defendant General Mo¬ 
tors Acceptance Corporation and claims from said defend¬ 
ant the sum of $2,300, with interest thereon from the 10th 

day of December, 1930, besides costs. 

» 

Fourth Count. 

The plaintiff sues the defendant, General Motors Accept¬ 
ance Corporation for that heretofore, to-wit, on the 3rd 
day ot July, 1930, the Cadillac Motor Car Company, a 
corporation of Detroit, Michigan, sold and delivered unto 
The M ashington Cadillac Company, a corporation, in the 
District ot Columbia, a certain Cadillac two passenger 
coupe automobile, bearing engine Xo. 510,883, at and for 
a purchase price exceeding the sum of $100; that the said 
Cadillac Motor Car Company attempted to retain title to 
said property to secure the unpaid purchase price thereof, 
but the terms of conditional sale agreement, if any, and 
the attempted retention of title to said automobile by said 
Cadillac Motor Car Company were not acknowledged by 
the purchaser and/or filed in the office of the Recorder of 
Deeds of the District of Columbia; that thereafter the said 
Cadillac Motor Car Company did assign its purported 
rights under said conditional sales agreement unto the de¬ 
fendant, General Motors Acceptance Corporation: that 
thereafter, to-wit, on the 29th day of July, 1930, the plain¬ 
tiff, being then without notice of the existence of the afore¬ 
mentioned conditional sales agreement, and the defendant, 
The Washington Cadillac Company, having then repre¬ 
sented to the plaintiff that it, the said defendant, 
5 The Washington Cadillac Company, was the owner 
of said automobile free and clear of any liens what¬ 
ever, and the defendant, The Washington Cadillac Com¬ 
pany, being then in possession of said automobile, and 
being the apparent owner thereof free and clear of any 
liens whatever, the plaintiff, fully believing the said repre- 
senations of the defendant, The Washington Cadillac Com¬ 
pany, and believing that the said defendant was the owner 
of said automobile free and clear of any lien or liens what¬ 
ever, and relying thereon, and being without notice of the 
purported lien of the defendant, General Motors Accept¬ 
ance Corporation,- as aforesaid, did lend and advance to 
the defendant, The Washington Cadillac Company, the sum 


5 


GENERAL MOTORS ACCEPTANCE CORPORATION. 


of $2,300, and tlie defendant, The Washington Cadillac 
Company, as security therefor, did pledge! and deliver 
said automobile unto the plaintiff; that said loan and ad¬ 
vance* from the plaintiff to the defendant, The! Washington 
Cadillac Company, remains and is still wholly due and un¬ 
paid: that the defendant, General Motors Acceptance Cor¬ 
poration on, to-wit, the 10th day of December,j 1930, wrong¬ 
fully seized and took possession of said autoifnobile in the 
District of Columbia and wrongfully converged and dis¬ 
posed of the same to its own use; that the faiif and reason¬ 
able value of said automobile on December 110, 1030, was 
$2,300. 

Wherefore the plaintiff sues the defendant, jGeneral Mo¬ 


no of $2,300, 


tors Acceptance Corporation, and claims the si 
with interest thereon from the 10th day of December, 1930, 
besides costs. 

Fifth Count. 


The plaintiff sues the defendant General Mcjtors Accept¬ 
ance Corporation for that heretofore, tj)-wit, on the 
6 10th day of December, 1930, the plainjtiff was the 
owner of a certain Cadillac V-16 sedan automobile, 
bearing engine Xo. 702,672, and had the riglp to the pos¬ 
session of same; but that the said defendant bn said date 
wrongfully seized and took possession of saict automobile 
in the District of Columbia and wrongfully coinverted and 
disposed of the same to its own use; that the tjair and rea¬ 
sonable value of said automobile on December 10, 1930, 
was $3,200. j 

Wherefore the plaintiff sues the defendant General 
Motors Acceptance Corporation and claims from said de¬ 
fendant the sum of $3,200, with interest thereon from the 
10th dav of December, 1930, besides costs. 

* 77 i 


Sixth Count. 

The plaintiff sues the defendant, General Motors Accept¬ 
ance Corporation for that heretofore, to-wit, jon the 28th 
day of August, 1930, the Cadillac Motor Car pompany, a 
corporation of Detroit, Michigan, sold and delivered unto 
The Washington Cadillac Company, a corporation, in the 
District of Columbia, a certain Cadillac V-16 sedan automo- 

7 w i 

bile, bearing engine Xo. 702,672, at and for a purchase price 
exceeding the sum of $100; that the said Cadillab Motor Car 
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Company attempted to retain title to said property to 
secure the unpaid purchase price thereof, but the terms of 
conditional sale agreement, if any, and the attempted reten¬ 
tion of title to said automobile by said Cadillac Motor Car 
Company were not acknowledged by the purchaser and/or 
filed in the office of the Recorder of Deeds of the District 
of Columbia: that thereafter the said Cadillac Motor Car 
Company did assign its purported rights under said con¬ 
ditional sales agreement unto the defendant, General 
Motors Acceptance Corporation; that thereafter, to- 
7 wit, on the 4th day of September, 1930, the plaintiff, 
being then without notice of the existence of the 
aforementioned conditional sales agreement, and the de¬ 
fendant. The Washington Cadillac Company, having then 
represented to the plaintiff that it, the said defendant. The 
Washington Cadillac Company, was the owner of said au¬ 
tomobile free and clear of any Turns whatever, and the de¬ 
fendant, The Washington Cadillac Company, being then in 
possession of said automobile, and being the apparent 
owner thereof free and clear of any liens whatever, the 
plaintiff, fully believing the said representations of the de¬ 
fendant, The Washington Cadillac Company, and believing 
that the said defendant was the owner of said automobile 
free and clear of anv lien or liens whatever and reiving 
thereon and being without notice of the purported lien of 
the defendant. General Motors Acceptance Corporation, 
as aforesaid, did lend and advance to the defendant, The 
Washington Cadillac Company, the sum of $3,200, and the 
defendant. The Washington Cadillac Company, as security 
therefor, did pledge* and deliver said automobile unto the 
plaintiff: that said loan and advance from the plaintiff to 
the defendant, 'The Washington Cadillac Company, remains 
and is still wholly due and unpaid: that the defendant. Gen¬ 
eral Motors Acceptance Corporation on, to-wit, the 10th 
day of December. 1930, wrongfully seized and took posses¬ 
sion of said automobile in the District of Columbia and 
wrongfully converted and disposed of the same to its own 
use; that the fair and reasonable value of said automobile 
on December 10. 1930, was $3,200. 

Wherefore, the plaintiff sues the defendant. General 
Motors Acceptance Corporation, and claims the sum of 
$3,200, with interest thereon from the 10th day of Decem¬ 
ber, 1930, besides costs. 
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Seventh Count. 


The plaintiff sues the defendant General Rotors Accept¬ 
ance Corporation for that heretofore, to-wit, on the 10th 
day of December, 1930, the plaintiff was the owner of a cer¬ 
tain Cadillac Fleetwood five passenger sed$n automobile, 
bearing engine No. 502,055, and had the right!to the posses¬ 
sion of same; but that the said defendantj on said date 
wrongfully seized and took possession of said! automobile in 
the District of Columbia and wrongfully concerted and dis¬ 
posed of the same to its own use; that the fair and reason¬ 
able value of said automobile on December j 10, 1930, was 
$2,800. | 

Wherefore the plaintiff sues the defendant General Mo¬ 
tors Acceptance Corporation and claims fron[i said defend¬ 
ant the sum of $2,800, with interest thereon from the 10th 
day of December, 1930, besides costs. j 

Eighth Count. | 

The plaintiff sues the defendant, Generajl Motors Ac¬ 
ceptance Corporation, for that heretofore, to-wit, on the 
19th day of September, 1930, the Cadillac Motor Car Com¬ 
pany, a corporation of Detroit, Michigan, sc|)ld and deliv¬ 
ered unto The Washington Cadillac Company, a corpora¬ 
tion, in the District of Columbia, a certain (]adillac Fleet- 
wood five passenger sedan automobile, bearing engine No. 
502,055, at and for a purchase price exceeding the sum of 
$100: that the said Cadillac Motor Car Company attempted 
to retain title to said property to secure thb unpaid pur¬ 
chase price thereof, but the terms of conditional sale agree¬ 
ment, if any, and the attempted retention of title to said 
automobile by said Cadillac Motor Car Company were not 
acknowledged bv the purchaser and/or filed iin the office of 
the Recorder of Deeds of the District; iof Columbia; 
9 that thereafter the said Cadillac Motbr Car Com¬ 
pany did assign its purported rights mlder said con¬ 
ditional sales agreement unto the defendant,! General Mo¬ 
tors Acceptance Corporation; that thereafter, to-wit, on 
the 29th day of August, 1930, the plaintiff, beijng then with¬ 
out notice of the existence of the aforementioned condi¬ 
tional sales agreement, and the defendant, The Washing- 
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ton Cadillac Company, having then represented to the 
plaintiIT that it, the said defendant, The Washington Cadil¬ 
lac Company, was the owner of said automobile free and 
clear of any liens whatever, and the defendant, The Wash¬ 
ington Cadillac Company, being then in possession of said 
automobile, and being the apparent owner thereof free and 
clear of any liens whatever, the plaintiff, fully believing the 
said representations of the defendant, The Washington 
Cadillac Company, and believing that the said defendant 

was the owner of said automobile free and clear of anv lien 

• 

or liens whatever, and relying thereon, and being without 
notice of the purported lien of the defendant, General Mo¬ 
tors Acceptance Corporation, as aforesaid, did lend and 
advance to the defendant, The Washington Cadillac Com¬ 
pany, the sum of $2,800, and the defendant, The Washing¬ 
ton Cadillac Company, as security therefor, did pledge and 
deliver said automobile unto the plaintiff; that said loan 
and advance from the plaintiff to the defendant. The Wash¬ 
ington Cadillac Company, remains and is still wholly due 
and unpaid; that the defendant. General Motors Accept- 
once Corporation on, to-wit, the 10th day of December, 
1930, wrongfully seized and took possession of said auto¬ 
mobile in the District of Columbia and wrongfullv con- 
verted and disposed of the same to its own use; that the 
fair and reasonable value of said automobile on December 
10, 1930, was $2,800. 

10 Wherefore the plaintiff sues the defendant. Gen¬ 
eral Motors Acceptance Corporation, and claims the 
sum of $2,800, with interest thereon from the 10th day of 
December, 1930, besides costs. 


Ninth Count. 


The plaintiff sues the defendant, General Motors Accept¬ 
ance Corporation, for that heretofore, to-wit, on the 10th 
day of December, 1930, the plaintiff was the owner of a 
certain Cadillac* five passenger sedan automobile, bearing 
engine No. 510739, and had the right to the possession of 
same; but that the said defendant on said date wrongfullv 
seized and took possession of said automobile in the Dis¬ 
trict of Columbia and wrongfully converted and disposed 
of the same to its own use: that the fair and reasonable 
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value of said automobile on December 10, 1930,1 was $2466. 

Wherefore the plaintiff sues the defendant, General Mo¬ 
tors Acceptance Corporation, and claims from said defend¬ 
ant the sum of $2,466, with interest thereon frcim the 10th 
day of December, 1930, besides costs. 

Tenth Count. ! 


The plaintiff sues the defendant, General Motors Accept¬ 
ance Corporation, for that heretofore, to-wit, <|n the 13th 
day of June, 1930, the Cadillac Motor Car Company, a 
corporation of Detroit, Michigan, sold and delivered unto 
The Washington Cadillac Company, a corporatjion, in the 
District of Columbia, a certain Cadillac five j passenger 
sedan automobile, bearing engine No. 510,739, atj and for a 
purchase price exceeding the sum of $100; tlicit the said 
Cadillac Motor Car Company attempted to retain title to 
said property to secure the unpaid purchase price 
11 thereof, but the terms of conditional sale agreement, 
if any, and the attempted retention of title to said 
automobile by said Cadillac Motor Car Company were not 
acknowledged by the purchaser and/or filed in the office of 
the Recorder of Deeds of the District of Columbia; that 
thereafter the said Cadillac Motor Car Company did as¬ 


sign its purported rights under said conditional s^les agree¬ 
ment unto the defendant, General Motors Acceptance Cor¬ 
poration: that thereafter, to-wit, on the 23rd djav of Oc¬ 
tober, 1930, the plaintiff, being then without notjice of the 
existence of the aforementioned conditional safes agree¬ 
ment, and the defendant, The Washington Cadillac Com¬ 
pany, having then represented to the plaintiff that it, the 
said defendant. The Washington Cadillac Company, was 
the owner of said automobile free and clear of!any liens 
whatever, and the defendant, The Washington Cadillac 
Company, being then in possession of said automjobile, and 
being the apparent owner thereof free and clear of any 
liens whatever, the plaintiff, fully believing the skid repre¬ 
sentations of the defendant, The Washington Cadillac Com¬ 
pany, and believing that the said defendant was the owner 
of said automobile free and clear of any lien or liens what¬ 
ever, and reiving thereon, and being without notice of the 
purported lien of the defendant, General Motorp Accept- 
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ance Corporation, as aforesaid, did lend and advance to the 
defendant, The Washington Cadillac Company, the sum of 
$2,466, and the defendant, The Washington Cadillac Com¬ 
pany, as security therefor, did pledge and deliver said auto¬ 
mobile unto the plaintiff; that said loan and advance from 
the plaintiff to the defendant, The Washington Cadillac 
Company, remains and is still wholly due and unpaid; that 
the defendant. General Motors Acceptance Corporation on, 
to-wit, the 10th dav of December, 1930, wrongfullv seized 
and took possession of said automobile in the Dis- 
12 trict of Columbia and wrongfully converted and dis¬ 
posed of the same to its own use; that the fair and 
reasonable value of said automobile on December 10, 1930, 
was $2,466. 


therefore the plaintiff sues the defendant. General Mo¬ 
tors Acceptance Corporation, and claims the sum of $2,466, 
with interest, thereon from the 10th day of December, 1930, 
besides costs. 


The total amount claimed by the plaintiff from the de¬ 
fendant, General Motors Acceptance Corporation, under 
the first. second, third, fourth, fifth, sixth, seventh, eighth, 
ninth and tenth cojunts is $13,066, with interest thereon from 
the 10th day of December, 1930. besides costs. 

And the plaintiff sues the defendant The Washington 
Cadillac Company, a corporation, in the alternative, as fol¬ 
lows : 

Eleventh Count. 

The plaintiff sues the defendant The Washington Cadil¬ 
lac Company, for that heretofore, to-wit, on the 29th day of 
August, 1930, the said defendant bargained, sold and deliv¬ 
ered unto the plaintiff and the plaintiff bargained, pur¬ 
chased and received from tin* said defendant, one Cadillac 
Fleetwood Five Passenger Sedan automobile, bearing en¬ 
gine Number 507889, at and for the purchase price of Two 
Thousand Fight Hundred Dollars ($2,800), paid by the 
plaintiff to the said defendant: that the said defendant, in 
consideration of the purchase of the said automobile by the 
plaintiff, did impliedly warrant to the plaintiff that it had a 
good and indefeasible title to said automobile, and that the 
said automobile was not subject to any lien or liens 
13 whatever; but the plaintiff says that unknown to it 
at the time of the purchase of said automobile by it 
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from the said defendant, and unknown to it fof a long time 
thereafter, the said automobile at the time of the sale thereof 
to the plaintiff was subject to a lien there|on in favor 
of the defendant General Motors Acceptance Corporation, 
by way of conditional sales agreement; that thereafter, to- 
wit, on the 10th day of December, 1930, the defendant Gen¬ 
eral Motors Acceptance Corporation did enforce its said 
lien on said automobile and did take possession thereof, 
whereby the right and title of the plaintiff thdreto became 
and was of no effect, in violation and breach j of the said 
warranty to the plaintiff impliedly made by the defendant 
The Washington Cadillac Company, as aforesaid; that the 
fair and reasonable value of said automobile jon the 10th 
dav of December, 1930, was Twenty-eight Hundred Dollars 
($2800). * | 

Wherefore the plaintiff sues the defendant |The Wash¬ 
ington Cadillac Company, and claims from it j the sum of 
$2800 with interest thereon from the 10th day of December, 
1930, besides costs. 

pggijjri 

Twelfth Count. | 

j 

The plaintiff sues the defendant The Washington Cadil¬ 
lac Company, for that heretofore to-wit, on the |29th day of 
August, 1930, the plaintiff advanced, loaned ajnd paid to 
the defendant The Washington Cadillac Company, at its 
request the sum of $2800; that the defendant Thb Washing¬ 
ton Cadillac Company, borrowed and received said sum 
from the plaintiff and agreed to repay the same tjo the plain¬ 
tiff on demand; that on the 10th day of Decembejr, 1930, the 
plaintiff demanded of the defendant The Washington Cadil¬ 
lac Company, that it repay to said plaintiff the Haid sum of 
$2800 but that the said defendant. The \Vashington 
H Cadillac Company, refused and still refuses to pay 
the same, and the said sum of $2800 remains and still 

is wholly due and unpaid. j 

Wherefore the plaintiff sues The Washington Cadillac 
Company, and claims from it the sum of $2800 wijth interest 
thereon from the 10th day of December, 1930, besides costs. 

Thirteenth Count. j 

The plaintiff sues the defendant The Washington Cadil¬ 
lac Company, for that heretofore, to-wit, on thd 29th day 
of July, 1930, the said defendant bargained, soil and de- 
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livered unto the plaintiff and the plaintiff bargained, pur¬ 
chased and received from the said defendant, one Cadillac 
Two Passenger Coupe Automobile, bearing engine Num¬ 
ber 510883, at and for the purchase price of $23,00, paid by 
the plaintiff to the said defendant: that the said defendant, 
in consideration of the purchase of the said automobile by 
the plaintiff, did impliedly warrant to the plaintiff that it 
had a good and indefeasible title to said automobile, and 
that the said automobile was not subject to any lien or 
liens whatever; but the plaintiff says that unknown to it at 
the time of the purchase of said automobile by it from the 
said defendant, and unknown to it for a long time there¬ 
after, the said automobile at the time of the sale thereof 
to the plaintiff was subject to a lien thereon in favor of the 
defendant General Motors Acceptance Corporation, by way 
of conditional sales agreement; that thereafter, to-wit, on 
tlie 10th dav of December, 1030, the defendant General 
Motors Acceptance Corporation did enforce its said lien 
on said automobile and did take possession thereof, where¬ 
by the right and title of the plaintiff thereto became 
15 and was of no effect, in violation and breach of the 
said warranty to the plaintiff impliedly made by 
the defendant The Washington Cadillac Company, as 
aforesaid; that the fair and reasonable value of said auto¬ 
mobile on the 10th dav of December, 1030, was $2300. 

Wherefore the plaintiff sues the defendant The Wash¬ 
ington Cadillac Company, and claims from it the sum of 
$2300 with interest thereon from the 10th day of December, 
1930, besides costs. 

Fourteenth Count. 

The plaintiff sues the defendant File Washington Cadil¬ 
lac Company, for that heretofore to-wit, on the 29th 
day of duly, 1930, the plaintiff advanced, loaned and paid 
to the defendant (The Washington Cadillac Company, at 
its request the sum of $2300; that the defendant The Wash¬ 
ington Cadillac Company, borrowed and received said sum 
from the plaintiff and agreed to repay the same to the 
plaintiff on demand; that on the 10th day of December, 
1930, the plaintiff demanded of the defendant The Wash¬ 
ington Cadillac Company, that it repay to said plaintiff 
the said sum of $2300 but that the said defendant The 
Washington Cadillac Company, refused and still refuses 
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to pay the same, and the said sum of $2300 remains and 
still is wholly due and unpaid. 

Wherefore the plaintiff sues The Washington Cadillac 
Company, and claims from it the sum of $2300 with inter¬ 
est thereon from the 10th day of December, 1|930, besides 
costs. 

Fifteenth Count. j 


The plaintiff sues the defendant The Washington Cadil¬ 
lac Company, for that heretofore, to-wit, on the 4th day of 
September, 1030, the said defendant bargained, sold 
16 and delivered unto the plaintiff and t|ie plaintiff 
bargained, purchased and received from the said 
defendant, one Cadillac V 16 Sedan Automobile, bearing 
engine Number 702672, at and for the purchase price of 
$3,200, paid by the plaintiff to the said defendant; that the 
said defendant, in consideration of the purchase of the 
said automobile by the plaintiff, did impliedly kvarrant to 
the plaintiff that it had a good and indefeasible tjitle to said 
automobile, and that the said automobile was hot subject 
to any lien or liens whatever; but the plaintiff says that un¬ 
known to it at the time of the purchase of said Automobile 
bv it from the said defendant, and unknown t|o it for a 
long time thereafter, the said automobile at the time of 
the sale thereof to tin* plaintiff was subject to a li'en thereon 
in favor of the defendant General Motors Acceptance Cor¬ 
poration, by way of conditional sales agreement; that 
thereafter, to-wit, on the 10th day of December] 1930, the 
defendant General Motors Acceptance Corporation did en¬ 
force its said lien on said automobile and did ta^e posses¬ 
sion thereof, whereby the right and title of Hit plaintiff 
thereto became and was of no effect, in violation And breach 
of the said warranty to the plaintiff impliedly nuide by the 
defendant The Washington Cadillac Company, jas afore¬ 
said; that the fair and reasonable value of said automobile 
on the 10th day of December, 1930, was $3,200. j 

Wherefore the plaintiff sues the defendant Tjie Wash¬ 
ington Cadillac Company, and claims from it the sum of 
$3,200 with interest thereon from the 10th day cjf Decem¬ 
ber. 1930. besides costs. i 
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Sixteenth Count. 

The plaintiff sues the defendant The Washington Cadil¬ 
lac Company, for that heretofore, to-wit, on the 4th 
17 day of September, 1930, the plaintiff advanced, 
loaned and paid to the defendant The Washington 
Cadillac Company, at its request the sum of $3,200; that 
the defendant The Washington Cadillac Company bor¬ 
rowed and received said sum from the plaintiff and agreed 
to repay the same to the plaintiff on demand; that on the 
10th day of December, 1930, the plaintiff demanded of the 
defendant The Washington Cadillac Company that it re¬ 
pay to said plaintiff tin* said sum of $3,200 but that the said 
defendant The Washington Cadillac Company refused and 
still refuses to pay the same, and the said sum of $3,200 
remains and still is wholly due and unpaid. 

Wherefore the plaintiff sues The Washington Cadillac 
Company and claims from it the sum of $3,200 with interest 
thereon from the 10th day of December, 1930, besides costs. 

Seventeenth Count. 

The plaintiff sues the defendant The Washington Cadil¬ 
lac Company, for that heretofore, to-wit, on the 29th day 
of August. 1930, the said defendant bargained, sold and 
delivered unto the plaintiff and the plaintiff bargained, 
purchased and received from the said defendant, one 
Cadillac Fleetwood Five Passenger Sedan Automobile 
bearing engine Number 502055, at and for the purchase 
price of $2,SOO, paid by the plaintiff to the said defendant ; 
that the said defendant, in consideration of the purchase 
of the said automobile by the plaintiff, did impliedly war¬ 
rant to the plaintiff that it had a good and indefeasible 
title to said automobile, and that the said automobile was 
not subject to any lien or liens whatever; but the plain¬ 
tiff says that unknown to it at the time of the purchase of 
said automobile by it from the said defendant, and un¬ 
known to it for a long time thereafter, the said 
IS automobile at the time of the sale thereof to the 
plaintiff was subject to a lien thereon in favor of 
the defendant General Motors Acceptance Corporation, by 
way of conditional sales agreement; that thereafter, to-wit, 
on the 10th dav of December, 1930, the defendant General 
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Motors Acceptance Corporation did enforce Its said lien 
on said automobile and did take possession thereof, 
whereby the right and title of the plaintiff thereto became 
and was of no effect, in violation and breach! of the said 
warranty to the plaintiff impliedly made by tlije defendant 
The Washington Cadillac Company, as aforesaid; that the 
fair and reasonable value of said automobile Ion the 10th 
day of December, 1930, was $2,800. ! 

Wherefore the plaintiff sues the defendant IThe Wash¬ 

ington Cadillac Company and claims from it !the sum of 
$2,800 with interest thereon from the 10th day of Decem¬ 
ber, 1930, besides costs. j 

Eighteenth Count. j 

The plaintiff sues the defendant The Washington Cadil¬ 
lac Company for that heretofore, to-wit, on tlje 29th day 
of August, 1930, the plaintiff advanced, loaned and paid 
to the defendant The Washington Cadillac Comjpany at its 
request the sum of $2,800; that the defendant [The Wash¬ 
ington Cadillac Company, borrowed and received said sum 
from the plaintiff and agreed to repay the sijime to the 
plaintiff on demand; that on tlie 10th day of j December, 
1930, the plaintiff demanded of the defendant The Wash¬ 
ington Cadillac Company that it repay to said plaintiff 
the said sum of $2,800 but that the said defendant The 
Washington Cadillac Company refused and still refuses 
to pay the same, and the said sum of $2,800 remains and 
still is wholly due and unpaid. 

19 Wherefore the plaintiff sues The Washington 

Cadillac Company and claims from it the sum of 
$2,800 with interest thereon from the 10th day lof Decem¬ 
ber, 1930, besides costs. 

7 7 

Nineteenth Count. 

i 

The plaintiff sues the defendant The Washington Cadil¬ 
lac Company for that heretofore, to-wit, on the! 23rd day 
of October, 1930, the said defendant bargained^ sold and 
delivered unto the plaintiff and the plaintiff bargained, 
purchased and received from the said defendant, one Cadil¬ 
lac* Five Passenger Sedan Automobile bearing engine Num¬ 
ber 510739, at and for the purchase price of $2j,466, paid 
by the plaintiff to the said defendant; that thc[ said de- 
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fendant, in consideration of the purchase of the said auto¬ 
mobile by the plaintiff, did impliedly warrant to the plain¬ 
tiff that it had a good and indefeasible title to said auto¬ 
mobile, and that the said automobile was not subject to 
any lien or liens whatever; but the plaintiff says that 
unknown to it at the time of the purchase of said auto¬ 
mobile by it from the said defendant, and unknown to 
it for a Ions? time thereafter, the said automobile at the 
time of the sale thereof to the plaintiff was subject to a 
lien thereon in favor of the defendant General Motors 
Acceptance Corporation by way of conditional sales agree¬ 
ment; that thereafter, to-wit, on the 10th day of December, 
1930, tlie defendant General Motors Acceptance Corpora¬ 
tion did enforce its said lien on said automobile and did 
take possession thereof, whereby the right and title of 
the plaintiff thereto became and was of no effect, in viola¬ 
tion and breach of the said warranty to the plaintiff im¬ 
pliedly made by the defendant The Washington Cadillac 
Company as aforesaid; that the fair and reasonable value 
of said automobile on the 10th day of December, 1930, was 
$2,466. 

20 Wherefore the plaintiff sues the defendant The 
Washington Cadillac Company and claims from it 
the sum of $2,466 with interest thereon from the 10th day 
of December, 1930, besides costs. 

Twentieth Count. 

The plaintiff sues the defendant The Washington Cadil¬ 
lac Company for that heretofore, to-wit, on the 23rd day 
of October, 1930; the plaintiff advanced, loaned and paid 
to the defendant The Washington Cadillac Company at its 
1930, the plaintiff demanded of the defendant The Wash¬ 
ington Cadillac Company, borrowed and received said sum 
from the plaintiff and agreed to repay the same to the 
plaintiff on demand; that on the 10th day of December, 
1930, the plaintiff demanded of the defendant The Wash¬ 
ington Cadillac Company that it repay to said plaintiff 
the said sum of $2,466 but that the said defendant The 
Wa shington Cadillac Company refused and still refuses 
to pay the same, and the said sum of $2,466 remains and 
still is wholly due and unpaid. 

Wherefore the plaintiff sues the Washington Cadillac 
Company and claims from it the sum of $2,466 with in- 
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I 

terest thereon from the 10th day of December, 1930, be¬ 
sides costs. I 

I 

The total amount claimed by the plaintiff jfrom the de¬ 
fendant The Washington Cadillac Company jin the alter¬ 
native in and by the eleventh, twelfth, thirteenth, four¬ 
teenth, fifteenth, sixteenth, seventeenth, eighteenth, nine¬ 
teenth and twentieth counts thereof, is Thirteen Thousand 
Five Hundred Sixtv-six Dollars ($13,566), ^ith interest 
thereon from December 10th, 1930, besides costs. 

DOUGLAS, OBEAR & DOUGLAS, 
Bv E. D. CAMPBELL, 

L. A. WARD, | 

Attorneys for Plaintiff. 

21 Suggestion of Bankruptcy. 

Filed Feb. 6, 1931. ! 

• * • * * * | # 

Comes now the defendant, Washington Cadillac Com¬ 
pany, a corporation, by its attorneys EllisL Ferguson, 
Houghton & Garv, and suggests to the Courtj that it was 
on the 12th day of January, 1931, adjudged a bankrupt by 
this Court in bankrupt proceedings No. 2447. j 

This defendant, therefore moves that this iaction may 
be stayed until twelve (12) months after the itate of such 
adjudication, or if within that time this defendant applies 
for a discharge then until the question of such discharge 
is determined bv this Court sitting as a bankruptcy Court. 

‘ ELLIS, FERGUSON, HOUGHTON & 
GARY, 

By ABNER H. FERGUSON, 

Attorneys for Defendant, 

Washington | Cad. Co. 

i 

i 

Messrs. Douglas, Obear & Douglas, ; 

Southern Building, 

Washington, D. C. I 

Gentlemen : 

Please take notice that the above motion will be called 
to the attention of the Justice of the Supremle Court of 

2—5971a 
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the District of Columbia to which it may be assigned on 
Friday next, February fi, 1931 at 10:00 o’clock a. in. or as 
soon thereafter as counsel can be heard. 

ELLIS, FERGUSON, HOUGHTON & 
GARY, 

By ABNER H. FERGUSON, 

Attorneys for Defendant, 

Washington Cad. Co. 

Service acknowledged Feb. 4, 1931. 

DOUGLAS, OBEAR & DOUGLAS, 
By E. D. CAMPBELL, 

Attys. for Ptf. 

Service acknowledged Febrv. 4, 1931. 

BRIGHT, THOMPSON, HINRICHS & 

WARREN, 

Bv F. S. BRIGHT. 

% 

22 Memorandum. 

February 6, 1931.—Order of Court staying: proceeding: as 
to Washington Cadillac Company tiled. 

Pleas of Defendant General Motors Acceptance 

Corporation. 

Filed Mav 4, 1931. 


1. The defendant. General Motors Acceptance ('or]Mira¬ 
tion, a corporation, for plea to the tirst count of the declara¬ 
tion filed herein, denies that the plaintiff was the owner of 
the Cadillac Fleetwood five-passenger sedan, bearing en¬ 
gine No. 507,889, or that the plaintiff had the right to pos¬ 
session of the same; and this defendant further denies that 
it wrongfully seized and took possession of said automobile 
in the District of Columbia, and wrongfully converted and 
disposed of the same to its own use. 

2. The defendant. General Motors Acceptance Corpora¬ 
tion, a corporation, for further plea to the first count of 
the declaration, says, that prior to December 10, 1930, and 
prior to and at the time that the plaintiff acquired its alleged 
ownership of and interest in said Cadillac Fleetwood five- 
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passenger sedan, bearing engine No. 507,889, tips defendant 
was the owner of said automobile and had the right to pos¬ 
session thereof; that the plaintiff acquired its Alleged inter¬ 
est in or alleged ownership of the Cadillac Fleetwood five- 
passenger sedan, bearing engine No. 507,8819, with full 
knowledge that this defendant at the time and prior thereto 
was the owner of said property and had the piglit to pos¬ 
session of the same. 

3. The defendant, General Motors Acceptance Cor- 

23 poration, a corporation, for further pled to the first 
count of the declaration, says that pridr to and at 

the time of the plaintiff’s alleged acquisition off an interest 
in or ownership of the Cadillac Fleetwood live-passenger 
sedan, bearing engine No. 507,889, this defendant was the 
owner of the same and had the right to possession thereof; 
that the plaintiff had frequently had occasion tojinquire into 
the nature of this defendant’s ownership of jcars in the 
possession of the Washington Cadillac Company; that the 
plaintiff had had occasion at divers times, priori to securing 
its alleged interest in or ownership of said cap, to confer 
and consult with this defendant concerning its ownership 
of certain automobiles in the possession of the Washington 
Cadillac Company, and the plaintiff, before it Required its 
alleged interest or ownership of said automobile^ was aware 
of tin* fact that automobiles manufactured by the Cadillac 
Motor Car Company, a corporation, and in the possession of 
the Washington Cadillac Company, in Washington, D. C., 
were there subject to the ownership of this defendant, and 
that prior to the plaintiff’s acquiring an alleged interest 
in or ownership of said car, it, the plaintiff, wasj in posses¬ 
sion of facts and information tending to sho\V that the 
Washington Cadillac Company, as to all of said cars in its 
possession, had no title thereto, nor the right t]o transfer 
the same; that the said Cadillac Fleetwood five'^passenger 
sedan, bearing engine No. 507,889, was in the possession ot, 
and known by the plaintiff to be in the possession of, the 
Washington Cadillac Company at the time thle plaintiff 
acquired its alleged interest in or ownership thjereof, and 
at the time that the plaintiff acquired its alleged [ownership 
of or interest in said automobile, it had in its possession 
sufficient facts and information concerning said au- 

24 tomobile, which should have led it to an investigation 
of the ownership thereof; that the said pljaintiff un- 
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dertook to acquire an interest in or ownership in said auto¬ 
mobile, without making adequate investigation, which would 
have developed the fact that the said automobile was owned 
bv this defendant; that the circumstances surrounding the 
possession of said automobile by the Washington Cadillac 
Company and the information which the plaintiff had con¬ 
cerning said possession of said automobile, at and before 
the plaintiff acquired its alleged ownership of or interest 
in the same, were sufficient to put the plaintiff upon notice 
of the ownership of said car in this defendant, yet the plain¬ 
tiff acquired its alleged ownership of or interest in said 
automobile under such circumstances as to prevent it from 
claiming to be an innocent party or purchaser without no¬ 
tice, and the plaintiff therefore ought not to have or main¬ 
tain its said action against this defendant. 

4. For further plea to the first count of the declaration, 
the defendant, General Motors Acceptance Corporation, a 
corporation, says 1 that it was the owner of said Cadillac 
Fleetwood five-passenger sedan, bearing engine Xo. 507,- 
889, and had the right to possession of the same long prior 
to and at the time of the plaintiff's acquiring its alleged 
interest in or ownership of the same; that this defendant 
took possession of said automobile from the Washington 
Cadillac Company without knowledge or notice of any claim 
thereto on the part of the plaintiff. 

5. And for further plea to the first count of the declara¬ 
tion, this defendant says that on to wit, February 12, 1930, 
it acquired and had a lien on said Cadillac Fleetwood five- 

passenger sedan, bearing engine Xo. 507,889, men- 
25 tioned in said first count of said declaration, for 


moneys advanced to the Washington Cadillac Com¬ 
pany, and it delivered the possession of said car to the said 
Washington Cadillac Company, and the said Washington 
Cadillac Company was holding possession of the same as 
the property of this defendant and subject to the lien afore¬ 
said; that the plaintiff was never the owner of said auto¬ 
mobile, nor did it ever acquire title thereto; that the plain¬ 
tiff attempted to deal with said automobile so in the pos¬ 
session of said Washington Cadillac Company, and at¬ 
tempted to secure a pledge on the same; that at the time the 
plaintiff attempted to secure a pledge against said automo¬ 
bile, it left the same on the sales floor of the Washington 
Cadillac Company, where it remained until this defendant 
took possession of the same, and plaintiff clothed the said 



GENERAL MOTORS ACCEPTANCE CORPORATION. 


Washington Cadillac Company with ostensible ownership 
and with the apparent right to sell or mortgage or other¬ 
wise dispose of the same; that no notice or knowledge was 
ever given to this defendant as to the plaintiff’s claim of 
ownership or interest in or pledge against said automobile; 
that the lien of this defendant was acquired lagainst said 
automobile prior, in point of time, to any alleged lien or 
claim fastened thereto by the plaintiff, and wasj a subsisting 
lien when the plaintiff attempted to acquire its alleged 
ownership or interest in said automobile; that the indebted¬ 
ness of the Washington Cadillac Company to tltis defendant 
was not paid and this defendant, with the consent of said 
Washington Cadillac Company, took possession of said au¬ 
tomobile on December 10, 1930; that at the time!of so taking 
possession of said automobile, this defendant h|ad no notice 
or knowledge that the plaintiff had or claimed iany interest 
in or lien of any kind against said automobile!; that at no 
time did the plaintiff acquire title to said automobile, nor 
did it ever have possession thereof; and [this def end- 
26 ant savs bv reason of the foregoing the plaintiff is 
estopped and ought not to have or maintain its suit 
against this defendant. 

6. The defendant. General Motors Acceptance Corpora¬ 
tion, a corporation, for plea to the second couni of the dec¬ 
laration, says that it denies that on the 17th day jo f .January, 
1930, or at any other time, the Cadillac Motoj- Car Com¬ 
pany, a corporation, of Detroit, Michigan, sohf and deliv¬ 
ered to the Washington Cadillac Company, a Corporation, 
the said Cadillac Fleetwood five-passenger sedlan, hearing 
engine no. 507.SS9, as mentioned in said secoijid count of 
said declaration; this defendant also denies that the said 
Cadillac Motor Car Company attempted to retain title 
to said property to secure the unpaid purchase price 
thereof, and it likewise denies that the said Cacjillac Motor 
Car Company attempted to retain title to said automo¬ 
bile by means of a conditional sales agreement or in 
am* other manner; this defendant further denies that 
the Cadillac Motor Car Company assigned its pur¬ 
ported rights to said alleged conditional stales agree¬ 
ment to this defendant; this defendant further says, 
as to the allegations of said second count of said declara¬ 
tion, that the defendant, the Washington Cadillac Company, 
represented to the plaintiff that it, the Washington Cadillac 
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Company, was the owner of said automobile, free and clear 
of any liens whatever, that it has no knowledge or informa¬ 
tion of said allegations sufficient to form a belief; it ad¬ 
mits that said automobile was in the possession of said 
Washington Cadillac Company, but denies that it was the 
apparent owner thereof, free and clear of any liens what¬ 
ever; as to the allegations of said second count of said 
declaration, of what the plaintiff believed concerning the 
representations of the defendant, the Washington 
27 Cadillac Company, or what the plaintiff believed con¬ 
cerning the ownership of said automobile, this de¬ 
fendant has no knowledge or information thereof sufficient 
to form a belief; as to the allegations of said second count 
of said declaration, that the plaintiff did lend and advance 
to the defendant, the Washington Cadillac Company, the 
sum of Twenty-eight Hundred Dollars ($2800.00), and the 
Washington Cadillac Company as security therefor did 
pledge and deliver said automobile to the plaintiff, and 
that said loan and advance to the defendant, the Washing¬ 
ton Cadillac Company, remains and is still wholly due and 
unpaid, this defendant says it has no knowledge or informa¬ 
tion thereof sufficient to form a belief; further answering 

said second count of said declaration, this defendant savs 

• 

it was the owner of said automobile prior to the time of 
the plaintiff attempting to secure a lien thereon, as men¬ 
tioned and set forth in said second count; that the Wash¬ 
ington Cadillac Company did not have the title to the said 
automobile, and did not have the right to sell, transfer, 
mortgage or otherwise encumber or dispose of tin* same; 
this defendant also denies that it wrongfully seized and 
took possession of said automobile in the District of Co¬ 
lumbia. and wrongfully converted and disposed of the same 
to its own use. 


7. The defendant. General Motors Acceptance Corpora¬ 
tion, a corporation* for plea to the second count of the dec¬ 
laration, denies that on the 17th dav of Januarv, 1920, or 
at any other time, the Cadillac Motor Car Company, a cor¬ 
poration. of Detroit, Michigan, sold and delivered to the 
Washington Cadillac Company, a corporation, the said 
Cadillac Fleetwood five-passenger sedan, bearing en- 
28 gine no. 507,889, as mentioned in said second count 
of said declaration; this defendant also denies that 
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the said Cadillac Motor Car Company attempted to retain 
title to said property to secure the unpaid pu|rchase price 
thereof, and it likewise denies that the said Cadillac Mo- 

7 i 

tor Car Company attempted to retain title to sjaid automo¬ 
bile bv means of a conditional sales agreement, or in any 
other manner; this defendant further denies tlnjit the Cadil¬ 
lac Motor Car Company assigned its purported rights to 
said alleged conditional sales agreement to thi^ defendant; 
that prior to December 10,1930, and prior to and at the time 
that the plaintiff acquired its alleged ownership of and in¬ 
terest in said Cadillac Fleetwood five-passepger sedan, 
bearing engine no. 507,889, this defendant was tjlie owner of 
said automobile and had the right to possession thereof; 
that tin* plaintiff acquired its alleged interest ip or alleged 
ownership of the Cadillac Fleetwood five-passejnger sedan, 
bearing engine no. 507,889, with full knowledge that this de¬ 
fendant at the time and prior thereto was the o\i*ner of said 

• 1 

property and had the right to possession of the! same. 

8. The defendant, General Motors Acceptance Corpora¬ 
tion, a corporation, for plea to the second count) of the dec¬ 
laration, denies that on the 17th day of January, 1930, or 
at any other time, the Cadillac Motor Car Company, a cor¬ 
poration, of Detroit, Michigan, sold and delivered to the 
Washington Cadillac Company, a corporation, the said 
Cadillac Fleetwood five-passenger sedan, beaijing engine 
no. 507,889, as mentioned in said second count of said dec¬ 
laration: this defendant also denies that the said Cadillac 
Motor Car Company attempted to retain title toj said prop- 


and it like- 
>mpany at- 
,» bv means 


erty to secure the unpaid purchase price thereof, 
wise denies that the said Cadillac Motor Car C< 
tempted to retain title to said automobile 
29 of a conditional sales agreement, or in anv other 
manner; this defendant further denies that the Cadil¬ 
lac Motor Car Company assigned its purported rights to 
said alleged conditional sales agreement to this defendant; 
that prior to and at the time of the plaintiff’s jalleged ac¬ 
quisition of an interest in or ownership of tpe Cadillac 
Fleetwood five-passenger sedan, bearing enginfe no. 507,- 
889, this defendant was the owner of the same and had the 
right to possession thereof; that the plaintiff hadjfrequently 
had occasion to inquire into the nature of this defendant’s 
ownership of cars in the possession of the Washington 
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Cadillac Company; that the plaintiff had had occasion at 
divers times, prior to securing its alleged interest in or 
ownership of said car, to confer and consult with this de¬ 
fendant concerning its ownership of certain automobiles in 
the possession of the Washington Cadillac Company, and 
the plaintiff, before it acquired its alleged interest or owner¬ 
ship of said automobile, was aware of the fact that automo¬ 
biles manufactured by the Cadillac Motor Car Company, a 
corporation, and in the possession of the Washington Cadil¬ 
lac Company, in Washington, I). C., were there subject to 
the ownership of this defendant, and that prior to the plain¬ 
tiff’s acquiring an alleged interest in or ownership of said 
car, it, the plaintiff, was in possession of facts and informa¬ 
tion tending to show that the Washington Cadillac Com¬ 
pany, as to all of said cars in its possession, had no title 
thereto, nor the right to transfer the same; that the said 
Cadillac Fleetwood five-passenger sedan, bearing engine 
no. 507,889, was in the possession of, and known by the 
plaintiff to be in the possession of, the Washington Cadillac 
Company at the t ime the plaintiff acquired its alleged inter¬ 
est in or ownership thereof, and at the time that the 
.'10 plaintiff acquired its alleged ownership of or interest 
in said automobile, it had in its possession sufficient 
facts and information concerning said automobile, which 
should have led it to an investigation of the ownership 
thereof; that the said plaintiff undertook to acquire an in¬ 
terest in or ownership in said automobile, without making 
adequate investigation, which would have developed the 
fact that the said automobile was owned by this defendant: 
that the circumstances surrounding the possession of said 
automobile by the Washington Cadillac Company and the 
information which the plaintiff had concerning said posses¬ 
sion of said automobile, at and before the plaintiff acquired 
its alleged ownership of or interest in the same, were suf¬ 
ficient to put the plaintiff upon notice of the ownership of 
said car in this defendant, yet the plaintiff acquired its al¬ 
leged ownership of or interest in said automobile under 
such circumstances as to prevent it from claiming to be an 
innocent party or purchaser without notice, and the plain¬ 
tiff therefore ought not to have or maintain its said action 
against this defendant. 

9. The defendant, General Motors Acceptance Corpora¬ 
tion, a corporation, for plea to the second count of the dec- 
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laration, denies that on the 17th day of January, 1930, or 
at any other time, the Cadillac Motor Car jCompany, a 
corporation, of Detroit, Michigan, sold and [delivered to 
the Washington Cadillac Company, a corporation, the said 
Cadillac Fleetwood five-passenger sedan, bearing engine 
No. 507,889, as mentioned in said second countj of said dec¬ 
laration; this defendant also denies that the siaid Cadillac 
Motor Car Company attempted to retain title \o said prop¬ 
erty to secure the unpaid purchase price thereof, and it 
likewise denies that the said Cadillac Motor Cfir Company 
attempted to retain title to said automobile by means 
31 of a conditional sales agreement, or iji any other 
manner; this defendant further denies tjiat the Cad¬ 
illac Motor Car Company assigned its purported rights to 
said alleged conditional sales agreement to thi| defendant; 

it further savs that it was the owner of said Cadillac Fleet- 
♦ 

wood five-passenger sedan, bearing engine Xo. 507,889, and 
had the right to possession of the same long prior to and 
at the time of the plaintiff’s acquiring its inf crest in or 
ownership of the same; that this defendant tool^ possession 
of said automobile from the Washington Cadillac Company 
without knowledge or notice of any claim thejreto on the 
part of the plaintiff. 

10. The defendant. General Motors Acceptance Corpora¬ 
tion, a corporation, for plea to the second countj of the dec¬ 
laration, denies that on the 17th day of January!, 1930, or at 
any other time, the Cadillac Motor Car Company, a cor¬ 
poration, of Detroit, Michigan, sold and delivered to the 
Washington Cadillac Company, a corporation, the said 
Cadillac Fleetwood five-passenger sedan, healing engine 
Xo. 507,889, as mentioned in said second count pf said dec¬ 
laration: this defendant also denies that the s;fid Cadillac 
Motor Car Company attempted to retain title tcj said prop¬ 
erty to secure the unpaid purchase price thereof, and it 
likewise denies that the said Cadillac Motor Cajr Company 
attempted to retain title to said automobile by means of a 
conditional sales agreement, or in any other manner; this 
defendant further denies that the Cadillac Motof Car Com¬ 
pany assigned its purported rights to said alleged condi¬ 
tional sales agreement to this defendant; that j on, to wit, 
February 12, 1930, it acquired and had a lien oiji said Cad¬ 
illac Fleetwood five-passenger sedan, bearing engine Xo. 
507,889, mentioned in said second count of said declara- 
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tion, for moneys advanced to the Washington Cad- 

32 iliac Company, and it delivered the possession of 
said car to the said Washington Cadillac Company, 

and the said Washington Cadillac Company was holding 
possession of the same as the property of this defendant 
and subject to tlie lien aforesaid; that the plaintiff was 
never the owner of said automobile, nor did it ever acquire 
title thereto; that the plaintiff attempted to deal with said 
automobile so in the possession of said Washington Cad¬ 
illac Company, and attempted to secure a pledge on tho 
same; that at the time the plaintiff attempted to secure a 
pledge against said automobile, it left the same on the 
sales floor of the Washington Cadillac Company, where it 
remained until this defendant took possession of the same, 
and plaintiff clot lied the said Washington Cadillac Com¬ 
pany with ostensible ownership and with the apparent right 
to sell or mortgage or otherwise dispose of the same; that 
no notice or knowledge was ever given to this defendant 
as to the plaintiff's claim of ownership or interest in or 
pledge against said automobile; that the lien of this de¬ 
fendant was acquired against said automobile prior, in 
point of time, to any alleged lien or claim fastened thereto 
by the plaintiff, and was a subsisting lien when the plain¬ 
tiff attempted to acquire its alleged ownership or interest 
in said automobile; that the indebtedness of the Washing¬ 
ton Cadillac Company to this defendant was not paid and 
this defendant, with the consent of said Washington Cad¬ 
illac Company, took possession of said automobile on De¬ 
cember 10, 1930; that at the time of so taking possession 
of said automobile, this defendant had no notice or knowl¬ 
edge that the plaintiff had or claimed any interest in or 
lien of any kind against said automobile: that at no time 
did the plaintiff acquire title to said automobile, nor did 
it ever have possession thereof: and this defendant 

33 says by reason of the foregoing the plaintiff is 
estopped and ought not to have or maintain its suit 

against this defendant. 

11. The defendant. General Motors Acceptance Corpo¬ 
ration, a corporation, for plea to the third count of said 
declaration, denies that it did, on December 10, 1930, or at 
any other time, seize and take possession of a certain Cad¬ 
illac two-passenger coupe automobile, bearing engine Xo. 
510,883, and it further denies that, on said date, or at anv 
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other time, it converted and disposed of said automobile 
to its own use; as to all the other allegations of said third 
count, this defendant says it has no knowledge^ or informa¬ 
tion sufficient to form a belief. 

12. The defendant, General Motors Acceptance Corpora¬ 
tion, a corporation, for plea to the fourth ebunt of said 
declaration, says, as to the allegations of said fourth count, 
that “the Cadillac Motor Car Company, a corporation of 
Detroit, Michigan, sold and delivered unto thej Washington 
Cadillac Company, a corporation, in the District of Co¬ 
lumbia, a certain Cadillac two passenger coupe automobile, 
bearing engine Xo. 510,883, at and for a pujrchase price 
exceeding the sum of $100: that the said Cadillac Motor 
Car Company attempted to retain title to saidi property to 
secure tlie unpaid purchase price thereof, but the terms of 
conditional sale agreement, if any, and the attempted reten¬ 
tion of title to said automobile bv said Cadillap Motor Car 
Company were not acknowledged by the purchaser and/or 
filed in the office of the Recorder of Deeds of it ho District 

i 

of Columbia”, this defendant has no knowledge or infor¬ 
mation sufficient to form a belief: this defendant further 
denies that the said Cadillac Motor Car Company assigned 
its purported rights to said alleged conditional [sales agree¬ 
ment unto this defendant: as to the allegations of 
34 said fourth count “that thereafter, to-jwit, on the 
29th day of July, 1930, the plaintiff, being then with¬ 
out notice of the existence of the aforementioned condi- 

I 

tional sales agreement, and the defendant, Washington 
Cadillac Company, having then represented to fho plaintiff 
that it, the said defendant. The Washington Cadillac Com¬ 
pany. was the owner of said automobile free ?jnd clear of 
any liens whatever, and the defendant, The ^Vashington 
Cadillac Company, being then in possession of said auto¬ 
mobile, and being the apparent owner thereof fiieo and clear 
of any liens whatever, the plaintiff, fully believing the said 
representations of the defendant. The Washington Cadil¬ 
lac Company, and believing that the said defendant was 
the owner of said automobile free and clear of [any lien or 
liens whatever, and relying thereon, and beijng without 
notice of the purported lien of the defendant, General Mo¬ 
tors Acceptance Corporation, as aforesaid, did lend and 
advance to the defendant, The Washington Cadillac Com¬ 
pany. the sum of $2,300, and the defendant, Thb Washing- 
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ton Cadillac Company, as security therefor, did pledge and 
deliver said automobile unto the plaintiff; that said loan 
and advance from the plaintiff to the defendant, the Wash¬ 
ington Cadillac Company, remains and is still wholly due 
and unpaid/’ this defendant has no knowledge or informa¬ 
tion thereof sufficient to form a belief; this defendant fur¬ 
ther denies that on the 10th day of December, 1930, or at 
any other time, it seized and took possession of said auto¬ 
mobile or that it converted and disposed of the same to its 
own use. 

13. The defendant. General Motors Acceptance Corpo¬ 
ration, a corporation, for plea to the fifth count of said 

declaration, denies that the plaintiff was the owner 
35 of the certain Cadillac Y-16 sedan automobile, bear¬ 
ing engine Xo. 702,672, or that the plaintiff had the 
right to possession of the same: and this defendant further 
denies that it wrongfully seized and took possession of said 
automobile in the District of Columbia, and wrongfully con¬ 
verted and disposed of the same to its own use. 

14. The defendant. General Motors Acceptance Corpo¬ 
ration, a corporation, for further plea to the fifth count of 
said declaration, says, that prior to December 10, 1930, and 
prior to and at the time that the plaintiff acquired its 
alleged ownership of and interest in said Cadillac Y-16 
sedan automobile, bearing engine Xo. 702,672, this defend¬ 
ant was the owner of said automobile and had the right to 
possession thereof: that the plaintiff acquired its alleged 
interest in or alleged ownership of the Cadillac Y-16 sedan 
automobile, bearing engine Xo. 702,672, with full knowledge 
that this defendant at tlie time and prior thereto was the 
owner of said property and had the right to possession of 
the same. 

15. The defendant. General Motors Acceptance Corpora¬ 
tion, a corporation, for further plea to the fifth count of 
the declaration, says that prior to and at the time of the 
plaintiff’s alleged acquisition of an interest in or owner¬ 
ship of the Cadillac Y-16, sedan automobile, bearing engine 
Xo. 702,672, this defendant was the owner of the same and 
had the right to possession thereof: that the plaintiff had 
frequently had occasion to inquire into the nature of this 
defendant’s ownership of cars in the possession of the 
Washington Cadillac Company; that the plaintiff had had 
occasion at divers times, prior to securing its alleged in- 
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tcrest in or ownership of said car, to confer! and consult 
with this defendant concerning its ownership of cer- 

36 tain automobiles in the possession of tne Washing¬ 
ton Cadillac Company, and the plaintiff, before it 

acquired its alleged interest in or ownership Iff said auto¬ 
mobile, was aware of the fact that automobiles manufac¬ 
tured by the Cadillac Motor Car Company, Icorporation, 
and in the possession of the Washington Cadillac Company, 
in Washington, D. C., were there subject to tlje ownership 
of this defendant, and that prior to the plaintiff's acquiring 
an alleged interest in or ownership of said car, jit, the plain¬ 
tiff, was in possession of facts and information tending to 
show that the Washington Cadillac Company,| as to all of 
said cars in its possession, had no title therjeto, nor the 
right to transfer the same: that the said Cadillac V-16 
sedan automobile, bearing engine Xo. 702,672, was in the 
possession of, and known by the plaintiff to be in the pos¬ 
session of, the Washington Cadillac Company! at the time 
the plaintiff acquired its alleged interest in or ownership 
thereof, and at the time that the plaintiff acquired its al¬ 
leged ownership of or interest in said automobile, it had in 
its possession sufficient facts and information concerning 
said automobile, which should have led it to i^n investiga- 
tion of the ownership thereof; that the said plaintiff under¬ 
took to acquire an interest in or ownership in ^aid automo¬ 
bile, without making adequate investigation, \bliich would 
have developed the fact that the said automobilf was owned 
by this defendant; that the circumstances surrounding the 
possession of said automobile by the Washington Cadillac 
Company and the information which the plaintjiff had con¬ 
cerning said possession of said automobile, at] and before 
the plaintiff acquired its alleged ownership of| or interest 
in the same, were sufficient to put the plaintiff upon notice 
of the ownership of said car in this defendant, yet the 
plaintiff acquired its alleged ownership [of or inter- 

37 est in said automobile under such circumstances as 
to prevent it from claiming to he an innocent party 

or purchaser without notice, and the plaintiff therefore 
ought not to have or maintain its said action against this 
defendant. 

16. For further plea to the fifth count of the declaration, 
the defendant. General Motors Acceptance Corporation, a 
corporation, says that it was the owner of s4id Cadillac 
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Y-16 sedan automobile, bearing engine Xo. 702,672, and had 
the right to possession of the same long prior to and at the 
time of the plaintiff’s acquiring its alleged interest in or 
ownership of the same; that this defendant took possession 
of said automobile from tin* Washington Cadillac Company 
without knowledge or notice of any claim thereto on the 
part of tin* plaintiff. 

17. And for further plea to the fifth count of the declara¬ 
tion, this defendant says that on to wit, August 29, 1930, it 
acquired and had a lien on said Cadillac Y-16 sedan auto¬ 
mobile bearing engine Xo. 702,672, mentioned in said fifth 
count of said declaration, for moneys advanced to the 
Washington Cadillac Company, and it delivered the posses- 
tion of said car to the said Washington Cadillac Company, 
and the said Washington Cadillac Company was holding 
possession of the same as the property of this defendant 
and subject to the lien aforesaid; that the plaintiff was 
never the owner of said automobile, nor did it ever acquire 
title thereto; that the plaintiff attempted to deal with said 
automobile so in the possession of said Washington Cadil¬ 
lac Company, and attempted to secure a pledge on the 
same; that at the time the plaintiff attempted to secure a 
pledge against said automobile, it left the same on the 
sales door of the Washington Cadillac Company, 
38 where it remained until this defendant took posses¬ 
sion of the same, and plaintiff clothed the said Wash¬ 
ington Cadillac Company with ostensible ownership and 
with the apparent right to sell or mortgage or otherwise 
dispose of the same; that no notice or knowledge was ever 
given to this defendant as to the plaintiff’s claim of owner¬ 
ship or interest in or pledge against said automobile; that 
the lien of this defendant was acquired against said auto¬ 
mobile prior, in point of time, to any alleged lien or claim 
fastened thereto by the plaintiff, and was a subsisting lien 
when the plaintiff attempted to acquire its alleged owner¬ 
ship or interest in said automobile; that the indebtedness 
of the Washington Cadillac Company to this defendant 
was not paid and this defendant, with the consent of said 
Washington Cadillac Company, took possession of said 
automobile on December 10, 1930; that at the time of so tak¬ 
ing possession of said automobile, this defendant had no 
notice or knowledge that the plaintiff had or claimed any 
interest in or lien of anv kind against said automobile; that 
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at no time did the plaintiff acquire title to said|automobile, 
nor did it ever have possession thereof; and thijs defendant 
says by reason of the foregoing the plaintiff jis estopped 
and ought not to have or maintain its suit Against this 
defendant. 


nee Corpo- 
bunt of the 
igust, 1930, 


18. The defendant, General Motors Accept* 
ration, a corporation, for plea to the sixth c 
declaration, denies that on the 28th dav of A 
or at any other time, the Cadillac Motor Car Company, a 
corporation, of Detroit, Michigan, sold and delivered to 
the Washington Cadillac Company, a corporation, the said 
Cadillac V-16 sedan automobile, bearing engine Ko. 702,672, 
as mentioned in said sixth count of said (jleclaration; 
39 this defendant also denies that the salid Cadillac 
Motor Car Company attempted to retain title to said 
property to secure the unpaid purchase price t|hereof, and 
it likewise denies that the said Cadillac Motor Car Com¬ 
pany attempted to retain title to said automobile by means 
of a conditional sales agreement, or in any otliter manner; 
this defendant further denies that the Cadillac Motor Car 
Company assigned its purported rights to said alleged 
conditional sales agreement to this defendant; this defend¬ 
ant further says, as to the allegations of said jsixth count 
of said declaration, that the defendant, the Washington 
Cadillac Company, represented to the plaintiff jtliat it, the 
Washington Cadillac Company, was the owner of said auto¬ 
mobile, free and clear of any liens whatever, jtliat it has 
no knowledge or information of said allegations sufficient 
to form a belief; it admits that said automobile! was in the 
possession of said Washington Cadillac Coippany, but 
denies that it was the apparent owner thereof, free and 
clear of anv liens whatever; as to the allegations of said 
sixth count of said declaration, of what the plaintiff 
believed concerning the representations of thej defendant, 
the Washington Cadillac Company, or what the plaintiff 
believed concerning the ownership of said automobile, this 
defendant has no knowledge or information thereof suffi¬ 
cient to form a belief; as to the allegations of said sixth 
count of said declaration, that the plaintiff diji lend and 
advance to the defendant, the Washington Cadillac Com¬ 
pany, the sum of Twenty-eight Hundred Dollars|($2800.00), 
and the Washington Cadillac Company as security therefor 
did pledge and deliver said automobile to the plaintiff, and 
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that said loan and advance to the defendant, the Washing¬ 
ton Cadillac Company, remains and is still wholly due and 
unpaid, this defendant says it has no knowledge or 

40 information thereof sufficient to form a belief; fur¬ 
ther answering said sixth count of said declaration, 

this defendant savs it was the owner of said automobile 
prior to the time of the plaintiff attempting to secure a lien 
thereon, as mentioned and set forth in said sixth count; 
that the Washington Cadillac Company did not have the 
title to the said automobile, and did not have the right to 
sell, transfer, mortgage or otherwise encumber or dispose 
of the same: this defendant also denies that it wrongfullv 
seized and took possession of said automobile in the Dis¬ 
trict of Columbia,'and wrongfully converted and disposed 
of the same to its own use. 

19. The defendant, General Motors Acceptance Corpora¬ 
tion, a corporation, for plea to the sixth count of the decla¬ 
ration, denies that on the 28th day of August, 1930, or at 
any other time, the Cadillac Motor Car Company, a cor¬ 
poration, of Detroit, Michigan, sold and delivered to the 
W ashington Cadillac Company, a corporation, the said 
Cadillac Y-16 sedan automobile, bearing engine Xo. 702,072, 
as mentioned in said sixth count of said declaration; this 
defendant also denies that the said Cadillac Motor Car 
Company attempted to retain title to said property to se¬ 
cure the unpaid purchase price thereof, and it likewise 
denies that the said Cadillac Motor Car Company attempted 
to retain title to said automobile by means of a conditional 
sales agreement* or in any other manner; this defendant 
further denies that the Cadillac Motor Car Company as¬ 
signed its purported rights to said alleged conditional sales 
agreement to this defendant; that prior to December 10, 
1930, and prior to and at the time that the plaintiff ac¬ 
quired its alleged ownership of and interest in said Cadil¬ 
lac V-16 sedan automobile, bearing engine Xo. 702,672, 

this defendant was the owner of said automobile 

41 and had the right to possession thereof; that the 
plaintiff acquired its alleged interest in or alleged 

ownership of the Cadillac V-16 sedan automobile, bearing- 
engine Xo. 702,672, with full knowledge that this defend¬ 
ant at the time and prior thereto was the owner of said 
property and had the right to possession of the same. 

20. The defendant, General Motors Acceptance Cor¬ 
poration, a corporation, for plea to the sixth count of the 
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declaration, denies that on the 28th day of August, 1930, or 
at any other time, the Cadillac Motor Car Coihpanv, a cor¬ 
poration, of Detroit, Michigan, sold and delivered to the 
Washington Cadillac Company, a corporation, the said 
Cadillac Y-16 sedan automobile, bearing engine Xo. 702,672, 
as mentioned in said sixth count of said declaration; this 
defendant also denies that the said Cadillac!* Motor Car 
Company attempted to retain title to said property to se¬ 
cure the unpaid purchase price thereof, and it likewise 
denies that the said Cadillac Motor Car Company at¬ 
tempted to retain title to said automobile by means of a 
conditional sales agreement, or in any other manner; this 
defendant further denies that the Cadillac Motor Car Com¬ 
pany assigned its purported rights to said alleged condi¬ 
tional sales agreement to this defendant; that (prior to and 
at the time of the plaintiff's alleged acquisition of an in¬ 
terest in or ownership of the Cadillac V-16 sedan automo¬ 
bile, bearing engine Xo. 702,672, this defendant was the 
owner of the same and had the right to possession thereof; 
that the plaintiff had frequently had occasiop to inquire 
into the nature of this defendant’s ownership of cars in 
the possession of the Washington Cadillac Cojnpanv; that 
the plaintiff had had occasion at divers timles, prior to 
securing its alleged interest in or ownership iof said car, 
to confer and consult with this defendant concerning 
42 its ownership of certain automobiles inj the posses¬ 
sion of the Washington Cadillac Company, and the 
plaintiff, before it acquired its alleged interest or owner¬ 
ship of said automobile, was aware of the fact that auto¬ 
mobiles manufactured by the Cadillac Motor Car Company, 
a corporation, and in the possession of the Washington 
Cadillac Company, in Washington, I). C., werq there sub¬ 
ject to the ownership of this defendant, and that prior to 
the plaintiff’s acquiring an alleged interest ih or owner¬ 
ship of said car, it, the plaintiff, was in possession of facts 
and information tending to show that the Washington 
Cadillac Company, as to all of said cars in itsj possession, 
had no title thereto, nor the right to transfeh the same; 
that the said Cadillac Y-16 sedan automobile, (bearing en¬ 
gine Xo. 702,672, was in the possession of, and known by 
the plaintiff to be in the possession of, the Washington 
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Cadillac Company at the time the plaintiff acquired its al¬ 
leged interest in or ownership thereof, and at the time that 
the plaintiff acquired its alleged ownership of or interest 
in said automobile, it had in its possession sufficient facts 
and information concerning said automobile, which should 
have led it to an investigation of the ownership thereof; 
that the said plaintiff undertook to acquire an interest in 
or ownership in said automobile, without making adequate 
investigation, which would have developed the fact that 

the said automobile was owned bv this defendant; that the 

% 

circumstances surrounding the possession of said auto¬ 
mobile by the Washington Cadillac Company and the in¬ 
formation which the plaintiff had concerning said posses¬ 
sion of said automobile, at and before the plaintiff ac¬ 
quired its alleged ownership of or interest in the same, 
were sufficient to put the plaintiff upon notice of the owner¬ 
ship of said car in this defendant, yet the plaintiff 
43 acquired its alleged ownership of or interest in said 
automobile under such circumstances as to prevent 
it from claiming to be an innocent party or purchaser with¬ 
out notice, and the plaintiff therefore ought not to have 
or maintain its said action against this defendant. 

21. The defendant, General Motors Acceptance Corpo¬ 
ration, a corporation, for plea to the sixth count of the 
declaration, denies that on the 28th day of August, 1930, or 
at any other time, the Cadillac Motor Car Company, a cor¬ 
poration, of Detroit, Michigan, sold and delivered to the 
Washington Cadillac Company, a corporation, the said 
Cadillac V-16 sedan automobile, bearing engine Xo. 702,672, 
as mentioned in said sixth count of said declaration; this 
defendant also denies that the said Cadillac Motor Car 
Company attempted to retain title to said property to 
secure the unpaid purchase price thereof, and it likewise 
denies that the said Cadillac Motor Car Company at¬ 
tempted to retain title to said automobile by means of a 
conditional sales agreement, or in any other manner; this 
defendant further denies that the Cadillac Motor Car Com¬ 
pany assigned its purported rights to said alleged condi¬ 
tional sales agreement to this defendant; it further savs 
that it was the owner of said Cadillac Y-l(> sedan automo¬ 
bile, bearing engine Xo. 702,672, and had the right to pos¬ 
session of the same long prior to and at the time of the 
plaintiff’s acquiring its alleged interest in or ownership 
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of the same; that this defendant took possession of said 
automobile from the Washington Cadillac Company with¬ 
out knowledge or notice of any claim thereto on the part of 
the plaintiff. 

22. The defendant, General Motors Acceptance Corpo¬ 
ration, a corporation, for plea to the sixth count of 
44 the declaration, denies tlfat on the j28th day of 
August, 1930, or at any other time, jthe Cadillac 
Motor Car Company, a corporation, of Dctrdit, Michigan, 
sold and delivered to the Washington Cadillac Company, 
a corporation, the said Cadillac V-16 sedanj automobile, 
bearing engine Xo. 702,672, as mentioned iji said sixth 
count of said declaration; this defendant alsq denies that 
the said Cadillac Motor Car Company attempted to retain 
title to said property to secure the unpaid purchase price 
thereof, and it likewise denies that the said Cadillac Motor 
Car Company attempted to retain title to sai<|l automobile 
bv means of a conditional sales agreement, or jin anv other 
manner; this defendant further denies that jthe Cadillac 
Motor Car Company assigned its purported rights to said 
alleged conditional sales agreement to this defendant; that 
on to wit, August 29th, 1930, it acquired and had a lien on 
said Cadillac V-16 sedan automobile, bearing! engine Xo. 
702,672, mentioned in said sixth count of said declaration, 
for moneys advanced to the Washington Cajdillac Com¬ 
pany, and it delivered the possession of said car to the 
said Washington Cadillac Company, and thejsaid Wash¬ 
ington Cadillac Company was holding possession of the 
same as the property of this defendant and subject to the 
lien aforesaid; that the plaintiff was never the owner of 
said automobile, nor did it ever acquire title tjiereto; that 
the plaintiff attempted to deal with said automobile so in 
the possession of said Washington Cadillac* Cojmpany, and 
attempted to secure a pledge on the same; that! at the time 
the plaintiff attempted to secure a pledge ajgainst said 
automobile, it left the same on the sales floor of the Wash¬ 
ington Cadillac Company, where it remained uptil this de¬ 
fendant took possession of the same, and plaintiff clothed 
the said Washington Cadillac Company witlj ostensible 
ownership and with the apparent riglitj to sell or 
mortgage or otherwise dispose of the sajne; that no 
notice or knowledge was ever given to tjhis defend- 
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ant as to the plaintiff’s claim of ownership or interest in 
or pledge against said automobile; that the lien of this 
defendant was acquired against said automobile prior, in 
point of time, to any alleged lien or claim fastened thereto 
by the plaintiff* and was a subsisting lien when the plain¬ 
tiff attempted to acquire its alleged ownership or interest 
in said automobile; that tlie indebtedness of the Washing¬ 
ton Cadillac Company to this defendant was not paid and 
this defendant, with the consent of said Washington Cadil- 
lac Company, took possession of said automobile on Decem¬ 
ber 10, 1930; that at the time of so taking possession of 
said automobile, this defendant had no notice or knowledge 
that tlie plaintiff had or claimed any interest in or lien of 
anv kind against said automobile; that at no time did the 
plaintiff acquire title to said automobile, nor did it ever 
have possession thereof; and this defendant says by reason 
of the foregoing the plaintiff is estopped and ought not to 
have or maintain its suit against this defendant. 

23. The defendant, General Motors Acceptance Corpo¬ 
ration, a corporation, for plea to the seventh count of the 
declaration, denies that the plaintiff was the owner of the 
certain Cadillac Fleetwood five-passenger sedan automo¬ 
bile, bearing engine Xo. 502,055, or that the plaintiff had 
the right to possession of the same; and this defendant fur¬ 
ther denies that it wrongfully seized and took possession of 
said automobile in the District of Columbia, and wrongfully 
converted and disposed of the same to its own use. 

24. The defendant, General Motors Acceptance Corpora¬ 
tion, a corporation, for further plea to the seventh 

46 count of the declaration, says, that prior to Decem¬ 
ber 10, 1930, and prior to and at the time that the 
plaintiff acquired its alleged ownership of and interest in 
said Cadillac Fleetwood live-passenger sedan automobile, 
bearing engine Xo. 502,055, this defendant was the owner 
of said automobile and had the right to possession thereof; 
that the plaintiff acquired its alleged interest in or alleged 
ownership of the Cadillac Fleetwood five-passenger sedan 
automobile, bearing engine Xo. 502,055, with full knowledge 
that this defendant at the time and prior thereto was the 
owner of said property and had the right to possession of 
the same. 

25. The defendant. General Motors Acceptance Corpora¬ 
tion, a corporation, for further plea to the seventh count of 
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the declaration, says that prior to and at thej time of the 
plaintiff’s alleged acquisition of an interest in Pr ownership 
of the Cadillac Fleetwood five-passenger sedan automobile, 
bearing engine Xo. 502,055, this defendant was the owner of 
the same and had the right to possession thereof; that the 
plaintiff had frequently had occasion to inquire into the 
nature of t his defendant\s ownership of cars in tl^e possession 
of the Washington Cadillac Company; that the plaintiff had 
had occasion at divers times, prior to securing itls alleged in¬ 
terest in or ownership of said automobile, to conifer and con¬ 
sult with this defendant concerning its ownership of certain 
automobiles in the possession of the Washington Cadillac 
Company, and the plaintiff, before it acquiree} its alleged 
interest or ownership of said automobile, was giware of the 
fact that automobiles manufactured bv the Cadillac Motor 
Car Company, a corporation, and in the possession of the 
Washington Cadillac Company, in Washington, D. C., were 
there subject to the ownership of this defendant, and 
47 that prior to the plaintiff’s acquiring anj alleged in¬ 
terest in or ownership of said car, it, the plaintiff, 
was in possession of facts and information tendjing to show 
that the Washington Cadillac Company, as to I all of said 
cars in its possession, had no title thereto, nor the right to 
transfer the same; that the said Cadillac Fleqtwood five- 
passenger sedan automobile, bearing engine }ja>. 502,055, 
was in the possession of, and known by the plainjtiff to be in 
the possession of, the Washington Cadillac Company at the 
time the plaintiff acquired its alleged interest in or owner¬ 
ship thereof,and at the time that the plaintiff acquired its al¬ 
leged ownership of or interest in said automobile, it had in 
its possession sufficient facts and information |concerning 
said automobile, which should have led it to an investigation 
of the ownership thereof; that the said plaintiff undertook 
to acquire an interest in or ownership in said automobile, 
without making adequate investigation, which \Vould have 
developed the fact that the said automobile was owned by 
this defendant; that the circumstances surrounding the pos¬ 
session of said automobile by the Washington Cadillac 
Company and the information which the plaintiff had con¬ 
cerning said possession of said automobile, at hnd before 
the plaintiff acquired its alleged ownership of pr interest 
in the same, were sufficient to put the plaintiff ffpon notice 
of the ownership of said car in this defendant, yc\ the plain- 
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till acquired its alleged ownership of or interest in said 
automobile under such circumstances as to prevent it from 
claiming to be an innocent party or purchaser without 
notice, and the plaintiff therefore ought not to have or 
maintain its said action against this defendant. 

26. For a further plea to the seventh count of the 

48 declaration, the defendant, General Motors Accept¬ 
ance Corporation, a corporation, says that it was the 

owner of said Cadillac Fleetwood five-passenger sedan au¬ 
tomobile, bearing engine Xo. 502,055, and had the right to 
possession of the same long prior to and at the time of the 
plaintiff's acquiring its alleged interest in or ownership of 
the same: that this defendant took possession of said auto¬ 
mobile from the Washington Cadillac Company without 
knowledge or notice of any claim thereto on the part of the 
plaintiff. 

27. And for further plea to the seventh count of the 
declaration, this defendant says that on to wit, September 
20, 1929, it acquired and had a lien on said Cadillac Fleet- 
wood five-passenger sedan automobile, bearing engine Xo. 
502,055, mentioned in said seventh count of said declara¬ 
tion, for moneys advanced to the Washington Cadillac 
Company, and it delivered the possession of said car to the 
said Washington Cadillac Company, and the said Wash¬ 
ington Cadillac Company was holding possession of the 
same as the property of this defendant and subject to the 
lien aforesaid; that the plaintiff was never the owner of 
said automobile, nor did it ever acquire title thereto; that 
the plaintiff attempted to deal with said automobile so in 
the possession of said Washington Cadillac Company, and 
attempted to secure a pledge on the same; that at the time 
the plaintiff attempted to secure a pledge against said au¬ 
tomobile. it left 1 he same on the sales floor of the \\ asli- 
ington Cadillac Company, where it remained until this 
defendant took possession ot the same, and plaint ill clothed 
the said Washington Cadillac Company with ostensible 
ownership and with the apparent right to sell or mort¬ 
gage or otherwise dispose of the same; that no notice or 
knowledge was ever given to this defendant as to 

49 the plaintiff's claim of ownership or interest in or 
pledge against said automobile; that the lien of this 

defendant was acquired against said automobile prior, in 
point of time, to any alleged lien or claim fastened thereto 
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by the plaintiff, and was a subsisting lien wlien the plain¬ 
tiff attempted to acquire its alleged ownership or interest 
in said automobile; that the indebtedness of the Washing- 
ton Cadillac Company to this defendant was jnot paid and 
this defendant, with the consent of said Washington Cadil¬ 
lac Company, took possession of said automobile on De¬ 
cember 10, 1930; that at the time of so taking possession 
of said automobile, this defendant had no notiice or knowl- 
edge that the plaintiff had or claimed any ihtercst in or 
lien of any kind against said automobile; tlup at no time 
did the plaintiff acquire title to said automobile, nor did 
it ever have possession thereof; and this defendant says 
by reason of the foregoing the plaintiff is ^stopped and 
ought not to have or maintain its suit against tl^is defendant. 

28. The defendant, General Motors Acceptance Cor¬ 
poration, a corporation, for plea to the eighth count of 
the declaration, denies that on the 19th day oj* Sept., 1930, 
or at any other time, the Cadillac Motor Car! Company, a 
corporation, of Detroit, Michigan, sold and jdelivered to 
the Washington Cadillac Company, a corporation, the said 
Cadillac Fleetwood five-passenger sedan automobile, bear¬ 
ing engine Xo. 302,055, as mentioned in said eighth count 
of said declaration; this defendant also dedies that the 
said Cadillac Motor Car Company attempted tb retain title 
to said property to secure the unpaid purchase price 
thereof, and it likewise denies that the said Cajdillac Motor 
Car Company attempted to retain title to saicjl automobile 
by means of a conditional sales agreement, or in 
50 anv other manner; this defendant further denies 
that the Cadillac Motor Car Company jassigned its 
purported rights to said alleged conditional jsales agree¬ 
ment to this defendant; this defendant further says, as 
to the allegations of said eighth count of saidjdeclaration, 
that the defendant, the Washington Cadillac Company, 
represented to the plaintiff that it, the Washington Cadil¬ 
lac Company, was the owner of said automobile, free and 
clear of any liens whatever, that it has no knowledge or 
information of said allegations sufficient to form a belief; 
it admits that said automobile was in the possession of 
said Washington Cadillac Company, but denies that it was 
the apparent owner thereof, free and clear qf any liens 
whatever; as to the allegations of said eiglijth count of 
said declaration, of what the plaintiff believed concernin 
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the representations of the defendant, the Washington Cadil¬ 
lac Company, or what the plaintiff believed concerning 
the ownership of said automobile, this defendant has no 
knowledge or information thereof sufficient to form a be¬ 
lief; as to the allegations of said eighth count of said 
declaration, that the plaintiff did lend and advance to the 
defendant, the Washington Cadillac Company, the sum of 
Twenty-eight Hundred Dollars ($2800.00), and the Wash¬ 
ington Cadillac Company as security therefor did pledge 
and deliver said automobile to the plaintiff, and that said 
loan and advance to the defendant, the Washington Cadil¬ 
lac Company, remains and is still wholly due and unpaid, 
this defendant savs it has no knowledge or information 
thereof sufficient to form a belief; further answering said 
eighth count of said declaration, this defendant savs it 
was the owner of said automobile prior to the time of the 
plaintiff attempting to secure a lien thereon, as mentioned 
and set forth in said eighth count; that the Washington 
Cadillac Company did not have the title to the said 
51 automobile, and did not have the right to sell, trans¬ 
fer, mortgage or otherwise encumber or dispose of 
tlie same; this defendant also denies that it wrongfully 
seized and took possession of said automobile in the Dis¬ 
trict of Columbia, and wrongfully converted and disposed 
of the same to its own use. 

2d. The defendant. General Motors Acceptance Corpo¬ 
ration, a corporation, for plea to the eighth count of the 
declaration, denies that on the 19th day of Sept., 1920, or 
at any other time, the Cadillac Motor Car Company, a cor¬ 
poration, of Detroit, Michigan, sold and delivered to tin* 
Washington Cadillac Company, a corporation, the said 
Cadillac Fleetwood live-passenger sedan automobile, bear¬ 
ing engine Xo. 502*055, as mentioned in said eighth count 
of said declaration; this defendant also denies that the said 
Cadillac Motor Car Company attempted to retain title to 
said property to secure the unpaid purchase price thereof, 
and it likewise denies that the said Cadillac Motor Car 
Company attempted to retain title to said automobile by 
means of a conditional sales agreement, or in any other 
manner; this defendant further denies that the Cadillac 
Motor Car Company assigned its purported rights to said 
alleged conditional sales agreement to this defendant; that 
prior to December 10, 1930, and prior to and at the time 
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that the plaintiff acquired its alleged ownership of and in¬ 
terest in said Cadillac Fleetwood five-passenger, sedan auto¬ 
mobile, bearing engine No. 502,055, this defendant was the 
owner of said automobile and had the right t<j) possession 
thereof; that the plaintiff acquired its allegecj interest in 
or alleged ownership of the Cadillac Fleetwojod five-pas¬ 
senger sedan automobile, bearing engine No. 502,055, with 
full knowledge that this defendant at the time and prior 
thereto was the owner of said property juid had the 

52 right to possession of the same. 

30. The defendant, General Motors I Acceptance 
Corporation, a corporation, for plea to the eigljth count of 
the declaration, denies that on the 19th day of |Sept., 1930, 
or at any other time, the Cadillac Motor Car Company, a 
corporation, of Detroit, Michigan, sold and delivered to the 
'Washington Cadillac Company, a corporatioiji, the said 
Cadillac Fleetwood five-passenger sedan automobile, bear¬ 
ing engine No. 502,055, as mentioned in said eighth count 
of said declaration; this defendant also denies tljiat the said 
Cadillac Motor Car Company attempted to retain title to 
said property to secure the unpaid purchase prjce thereof, 
and it likewise denies that the said Cadillac Motqr Car Com¬ 
pany attempted to retain title to said automobilj} by means 
of a conditional sales agreement, or in any oth(j*r manner; 
this defendant further denies that the Cadillac [Motor Car 
Company assigned its purported rights to said ajlleged con¬ 
ditional sales agreement to this defendant; thqt prior to 
and at the time of the plaintiff's alleged acquisition of an 
interest in or ownership of the Cadillac Fleetjwood five- 
passenger sedan automobile, bearing engine No. 502,055, 
this defendant was the owner of the same and had the 
right to possession thereof; that the plaintiffj had fre¬ 
quently had occasion to inquire into the nature pf this de¬ 
fendant’s ownership of cars in the possession of jtlie Wash¬ 
ington Cadillac Company; that the plaintiff had! had occa¬ 
sion at divers times, prior to securing its alleged interest 
in or ownership of said car, to confer and consult with 
this defendant concerning its ownership of certain auto¬ 
mobiles in the possession of the Washington Cadillac Com¬ 
pany, and the plaintiff, before it acquired its qlleged in¬ 
terest or ownership of said automobile, wai aware of 

53 the fact that automobiles manufactured by it he Cadil¬ 
lac Motor Car Company, a corporation, ^nd in the 
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possession of the Washington Cadillac Company, in Wash¬ 
ington, I). C., were there subject to the ownership of this 
defendant, and that prior to the plaintiff's acquiring an al¬ 
leged interest in or ownership of said car, it, the plaintiff, 
was in possession of facts and information tending to show 
that the Washington Cadillac Company, as to all of said 
cars in its possession, had no title thereto, nor the right to 
transfer the same; that the said Cadillac Fleetwood live- 
passenger sedan automobile, bearing engine Xo. 002 , 0 ")'), 
was in the possession of, and known by the plaintiff to be 
in the possession of, the Washington Cadillac Company 
at the time the plaintiff acquired its alleged interest in or 
ownership thereof, and at the time that the plaintiff ac¬ 
quired its alleged ownership of or interest in said automo¬ 
bile, it had in its possession sufficient facts and information 
concerning said automobile, which should have led it to an 
investigation of the ownership thereof: that the said plain¬ 
tiff undertook to acquire an interest in or ownership in 
said automobile, without making adequate investigation, 
which would have developed the fact that the said auto¬ 
mobile was owned by this defendant; that the circum¬ 
stances surrounding the possession of said automobile by 
the Washington Cadillac Company and the information 
which the plaintiff had concerning said possession of said 
automobile, at and before the plaintiff acquired its alleged 
ownership of or interest in the same, were sufficient to put 
the plaintiff upon notice of the ownership of said car in 
this defendant, yet the plaintiff acquired its alleged owner¬ 
ship of or interest in said automobile under such circum¬ 
stances as to prevent it from claiming to be an innocent 
party or purchaser without notice, and the plaintiff 
54 therefore ought not to have or maintain its said ac¬ 
tion against this defendant. 

31. The defendant. General Motors Acceptance Corpo¬ 
ration, a corporation, for plea to the eighth count of the 
declaration, denies that on the 19th day of Sept., 1930, or 
at any other time, the Cadillac Motor Car Company, a cor¬ 
poration, of Detroit, Michigan, sold and delivered to the 
Washington Cadillac Company, a corporation, the said 
Cadillac Fleetwood five-passenger sedan automobile, bear¬ 
ing engine Xo. 502,055, as mentioned in said eighth count 
of said declaration: this defendant also denies that the said 
Cadillac Motor Car Company attempted to retain title to 
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said property to secure the unpaid purchase price thereof, 
and it likewise denies that the said Cadillac Motor Car 
Company attempted to retain title to said automobile by 
means of a conditional sales agreement, or in j any other 
manner; this defendant further denies that tlie Cadillac 
Motor Car Company assigned its purported rights to said 
alleged conditional sales agreement to this defendant; it 
further says that it was the owner of said Cadillac Fleet- 
wood five-passenger sedan automobile, bearing engine No. 
502,055, and had the right to possession of the j same long 
prior to and at the time of the plaintiff’s acquiring its al¬ 
leged interest in or ownership of the same; that this de- 

' 1 j 

fendant took possession of said automobile from the Wash¬ 
ington Cadillac Company without knowledge oij notice of 
any claim thereto on the part of the plaintiff. 

32. The defendant, General Motors Acceptance Corpo¬ 
ration. a corporation, for plea to the eighth coimt of the 
declaration, denies that on the 19th dav of SeptL 15)30, or 
at any other time, the Cadillac Motor Car Company, 
55 a corporation, of Detroit, Michigan, sold and de¬ 
livered to the Washington Cadillac Company, a cor¬ 
poration, the said Cadillac Fleetwood five-passeijger sedan 
automobile, bearing engine Xo. 502,055, as mentioned in 
said eighth count of said declaration; this defendant also 
denies that the said Cadillac Motor Car Company at¬ 
tempted to retain title to said property to secure the un¬ 
paid purchase price thereof, and it likewise denies that the 
said Cadillac Motor Car Company attempted to rjetain title 
to said automobile by means of a conditional sa|les agree¬ 
ment, or in anv other manner; this defendant full her de- 

♦ 

nies that the Cadillac Motor Car Company assigned its 
purported rights to said alleged conditional sajes agree¬ 
ment to this defendant; that on to wit, September 20, 1929, 
it acquired and had a lien on said Cadillac Fleetwood five- 
passenger sedan automobile, bearing engine Xq. 502,055, 
mentioned in said eighth count of said declaration, for 
moneys advanced to the Washington Cadillac Company, 
and it delivered the possession of said car to the shid Wash¬ 
ington Cadillac Company, and the said Washington Cadil¬ 
lac Company was holding possession of the same as the 
property of this defendant and subject to the liien afore¬ 
said; that the plaintiff was never the owner of ^aicl auto¬ 
mobile, nor did it ever acquire title thereto; that jhe plain- 
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tiff attempted to deal with said automobile so in the pos¬ 
session of said Washington Cadillac Company, and at¬ 
tempted to secure a pledge on the same; that at the time 
the plaintiff attempted to secure a pledge against said 
automobile, it left the same on the sales door of the Wash¬ 
ington Cadillac Company, where it remained until this de¬ 
fendant took possession of the same, and plaintiff clothed 
the said Washington Cadillac Company with ostensible 
ownership and with the apparent right to sell or mortgage 
or otherwise dispose of the same: that no notice or 
56 knowledge was ever given to this defendant as to 
the plaintiff's claim of ownership or interest in or 
pledge against said automobile; that the lien of this de¬ 
fendant was acquired against said automobile prior, in 
point of time, to any alleged lien or claim fastened thereto 
by the plaintiff, and was a subsisting lien when the plain¬ 
tiff attempted to acquire its alleged ownership or interest 
in said automobile; that the indebtedness of the Washing- 
ton Cadillac Company to this defendant was not paid and 
this defendant, with the consent of said Washington Cadil- 
lac Company, took possession of said automobile on De¬ 
cember 10, 1930; that at the time of so taking possession 
of said automobile, this defendant had no notice or knowl¬ 
edge that the plaintiff had or claimed any interest in or 

lien of anv kind against said automobile: that at no time 
• * 

did the plaintiff acquire title to said automobile, nor did 
it ever have possession thereof; and this defendant says 
hv reason of the foregoing the plaintiff is estopped and 
ought not to have or maintain its suit against this do- 
fendant. 


33. The defendant, (Jeneral Motors Acceptance Corpora¬ 
tion, a corporation, for plea to the ninth count ot the decla¬ 
ration, tiled herein, denies that the plaintiff was the owner 
of the certain Cadillac five-passenger sedan automobile, 
bearing engine no. 510.739, or that the plaintiff had the 
right to possession of the same: and this defendant further 
denies that it wrongfully seized and took possession of said 
automobile in the District of Columbia, and wrongfully con¬ 
verted and disposed of the same to its own use. 

34. The defendant. General Motors Acceptance Corpora¬ 
tion, a corporation, for further plea to the ninth count of 
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the declaration, says that prior to December 10,1930, 

57 and prior to and at the time that the plaintiff ac- 
,.aired its alleged ownership of and interest m said 
Cadillac five-passenger sedan automobile, beaming,^engine 
this defendant was the owner ot sijid automo 
bile and had the right to possession thereof - thajt the plain¬ 
tiff acquired its alleged interest in or alleged ownership of 
the Cadillac five-passenger sedan automobile, karmg^ 

,,-ine no. 510,7:19, with full knowledge that tins defendant a 
U H . time and prior thereto was the owner ot satd property 
and had the right to possession ot the same. J 

35. The defendant. General Motors Acceptance Coipora- 
tion a corporation, for further plea to the ninth count o 
the declaration, says that prior to and at the toe ot the 
plaintiffs alleged acquisition of an interest in or, ownership 

•due no. 510,739. this defendant was the ownei of the 
and had the right to possession thereof; that tlfe plainti 
had frequently had occasion to inquire into the, nature ot 

S ownershiii »( ears in .!» »< >“ 

Wte.I.insK.ii Cadillac Company: th»t the plamttf had ;* 
occasion at divers times, prior to securing its glle.-,ed i 
terest in or ownership of said car, to confer a|id consult 
with this defendant concerning its ownership of feito 
automobiles in"!lie possession of the Washington Cadillac 
Conipanv, and the plaintiff, before it acquired its alleged 
interest or ownership of said automobile, was a Tare of the 
fact that automobiles manufactured by the Cadillac Motoi 
Car Company, a corporation, and in the possession of the 
Washington Cadillac Company, m Washington, >. < •, " e , 
there subject to the ownership of this defendant; and tlia 
tZ to the plaintilTs acquiring an alleged interest m or 
ownership of said car. it, the plaintiff, was in po|® J 
facts and information tending to show that the \ a 
58 ington Cadillac Company, as to all ot said cats in 
s possession, had no title thereto nor thb right to 

„„„r« ,L ««»!■' 

“T puin.Kbe ii .he P° s - 
ST 5 t « C»iai« Company ati the time 

, i • tT •icouired its alleged interest in or ownership 
hereof nd lit the time that'the plaintiff acquired its al- 
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leged ownership of or interest in said automobile, it had 
in its possession sufficient facts and information concern¬ 
ing said automobile, which should have led it to an inves¬ 
tigation of the ownership thereof; that the said plaintiff 
undertook to acquire an interest in or ownership in said 
automobile, without making adequate investigation, which 
would have developed the fact that the said automobile 
was owned by this defendant; that the circumstances sur¬ 
rounding the possession of said automobile by the Wash¬ 
ington Cadillac Company and the information which the 
plaintiff had concerning said possession of said automo¬ 
bile, at and before the plaintiff acquired its alleged owner¬ 
ship of or interest in the same, were sufficient to put the 
plaintiff upon notice of the ownership of said car in this 
defendant, yet the plaintiff acquired its alleged ownership 
of or interest in said automobile under such circumstances 
as to prevent it from claiming to be an innocent party or 
purchaser without notice, and the plaintiff ought not to 
have or maintain its said action against this defendant. 

36. For further plea to the ninth count of the declara¬ 
tion, this defendant, General Motors Acceptance Corpora¬ 
tion. a corporation, says that it was the owner of said Cadil¬ 
lac five-passenger sedan automobile, bearing engine 

59 no. 510,739, and had the right to possession of the 
same long 1 prior to and at the time of the plaintiff's 
acquiring its alleged interest in or ownership of the same; 
that this defendant took possession of said automobile from 
the Washington Cadillac Company without knowledge or 
notice of any claim thereto on the part of the plaintiff. 

37. And for further plea to the ninth count of the decla¬ 
ration, this defendant says that on to wit, June 14th, 1930, 
it acquired and had a lien on said Cadillac five-passenger 
sedan automobile, bearing engine no. 510,739, mentioned in 
said ninth count of said declaration, for moneys advanced 
to the Washington Cadillac Company, and it delivered the 
possession of said car to the said Washington Cadillac 
Company, and the said Washington Cadillac Company was 
holding possession of the same as the property of this de¬ 
fendant and subject to the lien aforesaid; that the plain¬ 
tiff was never the owner of said automobile, nor did it 
ever acquire title thereto; that the plaintiff attempted to 
deal with said automobile so in the possession of said Wash- 
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ington Cadillac Company, and attempted to seciire a pledge 
on the same; that at the time the plaintiff attempted to se¬ 
cure a pledge against said automobile, it left tjlie same on 
the sales floor of the Washington Cadillac Company, where 
it remained until this defendant took possession of the 
same, and plaintiff clothed the said Washington Cadillac 
Company with ostensible ownership and with tlie apparent 
right to sell or mortgage or otherwise dispose oif the same; 
that no notice or knowledge was ever given to this defend- 
ant as to the plaintiff's claim of ownership or! interest in 
or pledge against said automobile; that the lien of this de¬ 
fendant was acquired against said automobilb prior, in 
point of time, to any alleged lien or claijm fastened 
(50 thereto by the plaintiff, and was a subsisting lien 
when the plaintiff attempted to acquire jits alleged 
ownership or interest in said automobile; that tlfe indebted¬ 
ness of the Washington Cadillac Company to tjliis defend¬ 
ant was not paid and this defendant, with theiconsent of 
said Washington Cadillac Company, took possession of said 
automobile on December 10, 1930; that at the jtime of so 
taking possession of said automobile, this defendant had 
no notice or knowledge that the plaintiff had jor claimed 
any interest in or lien of any kind against said Automobile; 
that at no time did the plaintiff acquire title toj said auto¬ 
mobile*, nor did it over have possession thereof; and this 
defendant says by reason of the foregoing the plaintiff is 
estopped and ought not to have or maintain its sbit against 
this defendant. 

38. The defendant. General Motors Acceptance Corpora¬ 
tion, a corporation, for plea to the tenth count oj‘ the decla¬ 
ration, denies that on the 13th day of June, 1930, or at any 
other time, tin* Cadillac Motor Car Company, a corpora¬ 
tion, of Detroit, Michigan, sold and delivered toithe Wash¬ 
ington Cadillac Company, a corporation, the said Cadillac 
five-passenger sedan automobile, bearing engine Xo. 510,- 
739, as mentioned in said tenth count of said declaration; 
this defendant also denies that the said Cadillac jMotor Car 
Company attempted to retain title to said property to 
secure the unpaid purchase price thereof, and jit likewise 
denies that the said Cadillac Motor Car Company attempted 
to retain title to said automobile by means of a conditional 
sales agreement, or in any other manner; this jdefendant 


| 
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further denies that the Cadillac Motor Car Company as¬ 
signed its purported rights to said alleged conditional 
sales agreement to this defendant; this defendant further 
says, as to the allegations of said tenth count, of said 
declaration, that the defendant, the Washington 
01 Cadillac Company, represented to the plaintiff that 
it, the Washington Cadillac Company, was the owner 
of said automobile, free and clear of any liens whatever, 
that it has no knowledge or information of said allegations 
sufficient to form a belief: it admits that said automobile 
was in the possession of said Washington Cadillac Com¬ 
pany, but denies that it was the apparent owner thereof, 
free and clear of any liens whatever; as to the allegations 
of said tenth count of said declaration, of what the plain¬ 
tiff believed concerning the representations of the defend¬ 
ant, the Washington Cadillac Company, or what the plain¬ 
tiff believed concerning the ownership of said automobile, 
this defendant has no knowledge or information thereof 
sufficient to form a belief; as to the allegations of said tenth 
count of said declaration, that the plaintiff did lend and 
advance to the defendant, the Washington Cadillac Com¬ 
pany, the sum of Twenty-eight Hundred Dollars ($2800.00), 
and the Washington Cadillac Company as security therefor 
did pledge and deliver said automobile to the plaintiff, and 
that said loan and advance to the defendant, the Washing¬ 
ton Cadillac Company, remains and is still wholly due and 
unpaid, this defendant says it has no knowledge or informa¬ 
tion thereof sufficient to form a belief: further answering 
said tenth count of said declaration, this defendant savs it 


was the owner of said automobile prior to the time of the 
plaintiff attempting to secure a lien thereon, as mentioned 
and set forth in said tenth count: that the Washington 
Cadillac Company did not have the title to the said auto¬ 
mobile, and did not have the right to sell, transfer, mort¬ 
gage or otherwise encumber or dispose of the same: this 
defendant also denies that it wrongfully seized and took 
possession of said automobile in the District of 
b‘2 Columbia, and wrongfully converted and disposed of 
the same to its own use. 


39. The defendant. General Motors Acceptance Corpora¬ 
tion, a corporation, for plea to the tenth count of the decla¬ 
ration, denies that on the 13th day of June, 1930, or at any 
other time, the Cadillac Motor Car Company, a corporation, 
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of Detroit, Michigan, sold and delivered to thejWashington 
Cadillac Company, a corporation, the said Cadillac five- 
passenger sedan automobile, hearing engine ;Xo. 510,739, 
as mentioned in said tenth count of said declaration; this 
defendant also denies that the said Cadillacj Motor Car 
Company attempted to retain title to said property to 
secure the unpaid purchase price thereof, ainjl it likewise 
denies that the said Cadillac Motor Car Cjompanv at¬ 
tempted to retain title to said automobile by j means of a 
conditional sales agreement, or in any other planner; this 
defendant further denies that the Cadillac Motbr Car Com¬ 
pany assigned its purported rights to said alleged condi¬ 
tional sales agreement to this defendant; that prior to 
December 10, 1930, and prior to and at the tune that the 
plaintiff acquired its alleged ownership of and interest in 
said Cadillac five-passenger sedan automobile, bearing 
engine Xo. 510,739, this defendant was the owner of said 
automobile and had the right to possession thereof; that 
the plaintiff acquired its alleged interest inj or alleged 
ownership of the Cadillac five-passenger sedan] automobile, 
bearing engine Xo. 510,739, with full knowledge that this 
defendant at the time and prior thereto was tjie owner of 
said property and had the right to possession j>f the same. 

40. The defendant. General Motors Acceptance Corpora¬ 
tion, a corporation, for plea to the tenth count of the 
03 declaration, denies that on the 13th day of June, 
1930, or at any other time, the Cadillac Motor Car 
Company, a corporation, of Detroit, Michigap, sold and 
delivered to the Washington Cadillac Company, a corpora¬ 
tion, the said Cadillac five-passenger sedan jautomobile, 
bearing engine Xo. 510,739, as mentioned inj said tenth 
count of said declaration; this defendant alsoidenies that 
the said Cadillac Motor Car Company attempted to retain 
title to said property to secure the unpaid purchase price 
thereof, and it likewise denies that the said Cadillac Motor 
Car Company attempted to retain title to said! automobile 
bv means of a conditional sales agreement, or in anv other 
manner; this defendant further denies that tpe Cadillac 
Motor Car Company assigned its purported rights to said 
alleged conditional sales agreement to this defendant; that 
prior to and at the time of the plaintiff’s alleged] acquisition 
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of an interest in or ownership of the Cadillac five-passenger 
sedan automobile, bearing engine Xo. 510,739, this defend¬ 
ant was the owner of the same and had the right to posses¬ 
sion thereof: that the plaintiff had frequently had occa¬ 
sion to inquire into the nature of this defendant's owner¬ 
ship of cars in the possession of the Washington Cadillac 
Company; that the plaintiff had had occasion at divers 
times, prior to securing its alleged interest in or ownership 
of said car, to confer and consult with this defendant con¬ 
cerning its ownership of certain automobiles in the posses¬ 
sion of the Washington Cadillac Company, and the plain¬ 
tiff, before it acquired its alleged interest or ownership of 
said automobile, was aware of the fact that automobiles 
manufactured by the Cadillac Motor Car Company, a corpo¬ 
ration, and in the possession of the Washington Cadillac 
Company, in Washington, I). C., were there subject to the 
ownership of this defendant, and that prior to the 
64 plaintiff's acquiring an alleged interest in or owner¬ 
ship of said car, it, the plaintiff, was in possession 
of facts and information tending to show that the Washing¬ 
ton Cadillac Company, as to all of said cars in its posses¬ 
sion, had no title thereto, nor the right to transfer the same; 
that the said Cadillac five-passenger sedan automobile, 
bearing engine Xo. 510,739. was in the possession of, and 
known by the plaintiff to be in the possession of, the Wash¬ 
ington Cadillac Company at the time the plaintiff acquired 
its alleged interest in or ownership thereof, and at the time 
that the plaintiff acquired its alleged ownership of or in¬ 
terest in said automobile, it had in its possession sufficient 
facts and information concerning said automobile, which 
should have led it to an investigation of the ownership 
thereof: that the said plaintiff undertook to acquire an 
interest in or ownership in said automobile, without making 
adequate investigation, which would have developed the 
fact that the said automobile was owned by this defendant; 
that the circumstances surrounding the possession of said 
automobile by the Washington Cadillac Company and the 
information which the plaintiff had concerning said pos¬ 
session of said automobile, at and before the plaintiff ac¬ 
quired its alleged ownership of or interest in the same, 
were sufficient to put the plaintiff upon notice of the owner¬ 
ship of said car in this defendant, yet the plaintiff acquired 
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its alleged ownership of or interest in sai(|l automobile 
under such circumstances as to prevent it from claiming to 
be an innocent party or purchaser without notice, and the 
plaintitl therefore ought not to have or maintain its said 
action against this defendant. j 

4-1. The defendant, General Motors Acceptance Corpo¬ 
ration, a corporation, for plea to the tcjntli count of 
f>;l the declaration, denies that on the 13th jday of June, 
1930, or at any other time, the Cadiliab Motor Car 
Company, a corporation, of Detroit, Michigan, sold and 
delivered to the Washington Cadillac Company, a corpora¬ 
tion, the said Cadillac five-passenger sedan j automobile, 
bearing engine Xo. 510,739, as mentioned ii’ji said tenth 
count of said declaration: this defendant also denies that 
the said Cadillac Motor Oar Company attempted to retain 
title to said property to secure the unpaid purchase price 
thereof, and it likewise denies that the said Cadillac Motor 
Car Company attempted to retain title to saic^ automobile 
by means of a conditional sales agreement, or jin any other 
manner; this defendant further denies that jtlie Cadillac 
Motor Car Company assigned its purported rights to said 
alleged conditional sales agreement to this defendant: it 

further savs that it was the owner of said Cadillac five- 
* . . . i 

passenger sedan automobile, bearing engine jXo. 510,739, 

and had the right to possession of the same l0ng prior to 
and at the time of the plaintiff's acquiring it$ alleged in¬ 
terest in or ownership of the same: that this defendant took 
possession of said automobile from the* Washington Cadil¬ 
lac Company without knowledge or notice of any claim 
thereto on the part of the plaintiff. 

i 

43. The defendant. General Motors Acceptance Corpora¬ 
tion, a corporation, for plea to the tenth count 6f the decla¬ 
ration, denies that on the 13th day of June, 1930, or at any 
other time, the Cadillac Motor Car Company, a corporation, 
of Detroit, Michigan, sold and delivered to the Washington 
Cadillac Company, a corporation, the said Cadiljlac five-pas¬ 
senger sedan automobile, bearing engine Xo. j 510,739, as 
mentioned in said tenth count of said declaration; this de¬ 
fendant also denies that the said Cadillac^ Motor Car 
60 Company attempted to retain title to sajid property 
to secure the unpaid purchase price thereof, and it 
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likewise denies that the said Cadillac Motor Car Company 
attempted to retain title to said automobile by means of a 
conditional sales agreement, or in any other manner; this 
defendant further denies that the Cadillac Motor Car Com¬ 
pany assigned its purported rights to said alleged condi¬ 
tional sales agreement to this defendant; that on to wit, 
June 14th, 1930, it acquired and had a lien on said Cadillac 
five-passenger sedan automobile, bearing engine Xo. 510,- 
793, mentioned in said tenth count of said declaration, for 
moneys advanced to the Washington Cadillac Company, 
and it delivered the possession of said car to the said Wash¬ 
ington Cadillac Company, and the said Washington Cadillac 
Company was holding possession of the same as the prop¬ 
erty of this defendant and subject to the lien aforesaid; that 
the plaintiff was never the owner of said automobile, nor 
did it ever acquire title thereto; that the plaintiff attempted 
to deal with said automobile so in the possession of said 
Washington Cadillac Company, and attempted to secure a 
pledge on the same; that at the time the plaintiff attempted 
to secure a pledge against said automobile, it left the same 
on the sales floor of the Washington Cadillac Company, 
where it remained until this defendant took possession of 
the same, and plaintiff clothed the said Washington Cadillac 
Company with ostensible ownership and with the apparent 
right to sell or mortgage or otherwise dispose of the same; 
that no notice or knowledge was ever given to this defendant 
as to the plaintiff’s claim of ownership or interest in or 
pledge against said automobile; that the lien of this defend¬ 
ant was acquired against said automobile prior, in point ol 
time, to any alleged lien or claim fastened thereto by 
67 the plaintiff, and was a subsisting lien when the plain¬ 
tiff attempted to acquire its alleged ownership or in¬ 
terest in said automobile; that the indebtedness of the 
Washington Cadillac Company to this defendant was not 
paid and this defendant, with the consent of said Washing¬ 
ton Cadillac Company, took possession of said automobile 
on December 10, 1930; that at the time of so taking posses¬ 
sion of said automobile, this defendant had no notice or 
knowledge that the plaintiff had or claimed any interest in 
or lien of any kind against said automobile; that at no time 
did the plaintiff acquire title to said automobile; nor did it 
ever have possession thereof; and this defendant savs bv 
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reason of the foregoing the plaintiff is estopped and ought 
not to have or maintain its suit against this defendant. 

FRANK S. BRIGHT! 

GEORGE C. SHINN, j 
Attys. for Defendant, General 
Motors Acceptance Corporation. 

Joinder of Issue. 

Filed Mav 8, 1931. 

* * * * * * j # 

Gomes now the plaintiff and joins issue on tlie pleas of 
the defendant, General Motors Acceptance Corporation, 
tiled her ein. 

DOUGLAS, OBEAR & DOUGLAS, 
By EDMUND D. CAMPBELL, j 

Attorneys for plaintiff. 

68 Note of Issue. 

Caption: Same as above. 

Attorneys for Plaintiff: Douglas, Obear & Douglas, 822 
Southern Building. 

Attorneys for Defendant General Motors Acceptance 
Corporation: Frank S. Bright, Southern Buildirig; George 
C. Shinn, Woodward Building. j 

Date of last pleading: May 4, 1931. ; 

Notice to Calendar. 

The Clerk will please set the above entitled |cause for 
trial at the next term of court. 

DOUGLAS, OBEAR & DOUGLAS, 

By EDMUND D. CAMPBELL, | 

Attorneys for LMaintiff. 

Ideas of Defendant, General Motors Acceptance Corpora¬ 
tion, After Last Continuance to the Whole Declaration 
and Each and Every Count Thereof. 

Filed Nov. 26, 1932. 

******* 

43. Comes now the defendant, General Motors Accept¬ 
ance Corporation, and shows to the Court that a matter 
of defense to the declaration and each and every count 
thereof has come to the attention of defendant jsince the 

i 

i 

i 

i 

i 

i 
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last pleading, which said matter of defense is as follows, 
to wit: 

That as shown by Bankruptcy Proceedings Xo. 2447 of 
the 'Washington Cadillac Company in the Bankruptcy 
Branch of this Court, said company was adjudicated a 
bankrupt on January 12, 1931: that plaintiff filed proof 
of claim against the trustee in bankruptcy in said 
f>9 proceedings alleging that it had loaned to the bank¬ 
rupt $2,800 on the 29th day of August, 1930, secured 
by an alleged trust receipt on Cadillac Fleetwood five 
passenger sedan, bearing engine Xo. 507,889, which said 
car is the subject matter of the first and second counts of 
plaintiff's declaration; that on the 29th day of July, 1950, 
plaintiff alleged that it had loaned to the bankrupt $2,500, 
secured by an alleged trust receipt on Cadillac two pas¬ 
senger coupe automobile, bearing engine Xo. 510,885, which 
is the subject matter of the third and fourth counts of 
plaintiff's declaration; that on September 4, 1950, plain¬ 
tiff alleged that it had loaned to the bankrupt $5,200, se¬ 
cured by an alleged trust receipt on Cadillac \ -1(5 Sedan 
automobile, bearing engine Xo. 702,072, being the subject 
matter of the fifth and sixth counts ot plaintiff s declara¬ 
tion; that on August 29, 1950, plaintiff alleged that it had 
loaned to tin* bankrupt $2,800, secured by an alleged trust 
receipt on Cadillac Fleetwood five passenger sedan auto¬ 
mobile, bearing e.ngine Xo. 502,055, said car being the sub¬ 
ject matter of the seventh and eighth counts ot plaintiff s 
declaration; that on the 23rd day of October, 1950, plain¬ 
tiff alleged that it had loaned to the bankrupt $2,466, se¬ 
cured bv an alleged trust receipt on ( adillac lhe passen- 
ger sedan automobile, bearing engine Xo. ol0,7.>9, said 
car being the subject matter of the ninth and tenth counts 
of plaintiff's declaration: that said proof of claim was 
filed on the 13th day of July, 1951, nearly six months after 
the filing of this suit and said proof of claim was filed 
by plaintiff with full knowledge of all facts and circum¬ 
stances relating to the financing of each and every said 
automobiles and with full knowledge of all the facts and 
circumstances set up in the declaration in this suit, and, 
further, that the cars upon which claim was made 
70 by plaintiff in said bankruptcy proceedings are the 
same identical cars upon which plaintiff bases its 
suit against this defendant; that thereafter and after pro- 


GENERAL MOTORS ACCEPTANCE CORPORATION. 55 

tost by the trustee in bankruptcy on the ground that plain¬ 
tiff was a secured creditor the referee in bankruptcy 
allowed plaintiff’s claim in full as to each of sjaid automo¬ 
biles and on the 28th dav of Mav, 1932, thi? trustee in 
bankruptcy paid to the plaintiff 10% of thp respective 
claims on each of said automobiles, being a [dividend of 
that amount to plaintiff as one of the general [creditors of 
the bankrupt: that thereafter, to wit, on the |31st day of 
May, 1932, said trustee in bankruptcy as a fjurther divi¬ 
dend to general creditors paid to plaintiff 12123% of the 
balance of its said claim based upon each of said cars; 
that said amounts were received by said pjlaintiff and 
passed to its credit as appears from cancelled checks in 
the custody of the trustee in bankruptcy; that ip said bank¬ 
ruptcy proceedings no reservation was made j by plaint iff! 
to proceed against the bankrupt as a general creditor and 
also against the cars as a secured creditor; wherefore the 
plaintiff, having elected to pursue its remedy jagainst the 
bankrupt as a general creditor without the reservation by 
it of its alleged right to proceed against said eprs as a se¬ 
cured creditor and having received and acceptejd dividends 
on its whole claim as so filed against said bankrupt, it is 
barred from pursuing any remedy alleged to bp held by it 

against said automobiles. | 

44. And for a further matter of defense to the declara¬ 
tion of plaintiff and each and every count thepeot defend¬ 
ant shows that there lias been paid to plaintiff on account 
of the $13,566 claimed by plaintiff in its declaration and 
in the several counts thereof the sum (j>f $3,015./2 
71 on account of certain alleged loans made to the 
Washington Cadillac Company and alleged to be 
secured by trust receipts on the several automobiles set 
out in the several counts of plaintiff’s declaration; that 
said pavrnent of $3,015.72 was made to the plaititiff by the 
trustee in bankruptcy of the Washington Cadillac Com¬ 
pany, which said company was adjudicated a bankrupt in 
certain proceedings entitled The Washington Cadillac 
Company, Bankruptcy No. 2447, in this Court, the pay¬ 
ment having been made by the trustee in bankruptcy of 
said Washington Cadillac Company to the plaintiff as a 
general creditor of said bankrupt in the form of dividends 
on a total alleged claim filed by the plaintiff herein against 
said bankrupt in the sum of $13,566, being the aijnount sued 
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for by the plaintiff against this defendant in this pro¬ 
ceeding: that the said alleged claim so asserted bv the 
plaintiff against said bankrupt is based on the identical 
transactions mentioned and set forth herein as the basis 
of plaintiff's alleged (Maim against this defendant; where¬ 
fore the plaintiff, having already received on account of 
the alleged loans made by it to said Washington Cadillac 
Company the sum of $3,015.72, it is barred from pursuing 
any remedy against this defendant as to so much of the 
amount claimed by it in the above entitled proceeding as 
has been paid. 

FRANK S. BRIGHT, 

GEORGE C. SHINN, 

Attorneys for Defendant, 
(Ichcral }fotors Acceptance Corporation. 

District of Columbia, ns; 

We do solemnly swear that we have read the annexed 
pleas by us subscribed and know the contents thereof; and 
that the statements of facts therein made as upon 
72 personal knowledge are true, and those made as 
upon information and belief, we believe to be true. 

FRANK S. BRIGHT. 
GEORGE C. SHINN. 

Subscribed and sworn to before me this 25 day of No¬ 
vember, 1932. 

[notarial SEAL. 1 FREDERICK G. UMHAU, 

Xatari/ Public , D. C. 

Service acknowledged 11/25/32. 

DOUGLAS, OBEAR & DOUGLAS, 
By E. 1). (CAMPBELL, 

Attys. for Plaintiff. 

Stipulation. 

Filed Dec. 8, 1932. 

• •••*•• 

Law. No. 79104. 

International Finance Corporation, Plaintiff, 

vs. 

General Motors Acceptance Corporation et ah, 

Defendants, 
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and Law. No. 79145. 

International Finance Corporation, Plkintiff, 


Cadillac Motor Car Company, Defendant. 

i 

It is hereby stipulated and agreed by and between the 
counsel for the parties in the above entitled caijses that the 
same be consolidated for trial; and as consolidated that 
they be tried before a Justice of the Supreme (pourt of the 
District of Columbia sitting without a jury. 

DOUGLAS, OBEAR & DOUGLAS, 
By JO V. MORGAN, | 

Attorneys for Plaintiff, 
International Finance Corp. 
FRANK S. BRIGHT, j 

GEORGE C. SHINN, 

Attorneys for Defendant, 
General Motors Acceptance Corp. 

73 Stipulation. 

Filed Dec. 28, 1932. 


It is stipulated by and between counsel for tjlie plaintiff 
and for the defendant, General Motors Acceptance Cor¬ 
poration, that the plaintiff has since the tiling of’ this cause 
in a certain proceeding known as “In the Matter of the 
Washington Cadillac Company, Bankrupt, Bankruptcy No. 
2447” received the sum of $3,771.54 on accountj of a claim 
filed by it against said bankrupt on its original apd primary 
obligation secured by the lien represented by the trust re¬ 
ceipt given to the plaintiff by the said bankrupt, and that 
there is attached to this stipulation as a part | hereof the 
following: 

Objections by the Trustee in Bankruptcy toj the allow¬ 
ance of the aforesaid claim to the plaintiff, Exhibit 1. 
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Order of Referee overruling Trustee’s objections. Ex¬ 
hibit 2. 

DOUGLAS, OBEAR & DOUGLAS, 
By JO V. MORGAN, 

Attorneys for Plaintiff. 
GEORGE C. SHINN, 

' FRANK S. BRIGHT, 

Attorneys for Defendant . 
General Motors Acceptance Corporation. 

In the Supreme Uourt of the District of Columbia, Holding 

a Bankruptcy Court. 

In Bankruptcy. 

No. 2447. 


In the Matter of Washington-! ’adillac Company, Bankrupt. 

Upon consideration of the objections filed herein by the 
trustee in bankruptcy to the allowance of the claim 
74 of the International Finance Corporation and after 
hearing thereon, it is found as a matter of fact that 
the International Finance Corporation prior to the filing 
of the petition in bankruptcy in tin* above entitled bank¬ 
ruptcy proceeding, loaned to the bankrupt the sum of $!(>,- 
9f>().00, and as security therefor received from the bankrupt 
company certain trust receipts pledging certain automo¬ 
biles then in possession of the bankrupt company: that the 
said automobiles were then subject respectively to certain 
unrecorded conditional contracts of sale or consignment 
agreements reserving in the conditional vendor or con- 
signor tin* titles to the said automobiles: that prior to 
the tiling of the petition the said consignor and the as¬ 
signee of said conditional vendor repossessed the said auto¬ 
mobiles: that the International Finance Corporation has 
now pending in the Supremo Court of the District of Co¬ 
lumbia certain suits naming respectively the consignor and 
the assignee of said conditional vendor as defendants, in 
which recoverv is sought on the ground that the said par- 
ties have converted the claimant’s security to their own 
use: that there is no security in the custody of the trustee 
in bankruptcy as to which the claimant can assert any lien 
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and the onlv security which the claimant has!are the law 
suits heretofore referred to; that the said security in so 
far as the bankruptcy estate is concerned is pf no value; 
and it is therefore, this 31st day of May, 19oj2, by reason 
of the premises, ordered that the objections of the trustee 
to the allowance of the proof of claim of the Ijnternational 
Finance Corporation be and they are hereby dismissed and 
the claim of the International Finance Corporation allowed 
in the full sum of $16,966.00 as a general claim |of the above 
named bankruptcy estate. 


Referee in Bfankruptci/. 

| 

75 In the Supreme Court of the District cjf Columbia. 


Bankruptcy. No. 2447. 

| 

In the Matter of The Washington Cadilla^ Company, 

Bankrupt. 

i 

i 

| 

Objections to Allowance of Claim \ 

To Fred J. Fden, Ksquire, referee in bankruptcy: 

T, Walter X. Tobriner, Trustee in this proceeding, do 
hereby object to the proof of debt filed on tliej 13th day of 
July, 1931, by the International Finance Corporation, a 
corporation, an alleged creditor, for Sixteen Thousand, nine 
hundred and sixty-six dollars ($16,966.00); that said ob¬ 
jection is made on the following grounds: 

1. As appears from tlie affidavit of the Trjistee hereto 
annexed and hereby made part hereof, the Ijnternational 
Finance Corporation, which corporation is tlije same cor¬ 
poration as herein filed its proof of claim, did, at a time 
prior to the filing of said claim bring its several actions 
in the Supreme Court of the District of Colum >ia as plain¬ 
tiff, naming the Cadillac Motor Car Company as defendant 
in proceedings known and numbered as Law ^Timber 79,- 
145, and naming the General Motors Acceptance Corpora¬ 
tion and the Washington Cadillac Company, Inc., as defend¬ 
ants in proceedings Law Number 79,104, and thiat in and by 
said proceedings it took a position in respect j to the mat¬ 
ters and things alleged in said proof of claim different 
from and inconsistent with the position taken i)n said proof 
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of claim, thereby constituting an election of remedies which 
bars claimant in these proceedings. 

2. That by virtue of the proceedings hereinbefore re¬ 
ferred to, said International Finance Corporation is a se¬ 
cured creditor and the value of its securitv is suf- 

♦ 

76 ficient to satisfv the alleged indebtedness of the bank- 
rupt. 

I respectfully request that said proof of debt be rejected 
and disallowed and no dividend declared upon the same. 

WALTER X. TOBRIXER, 

T raster. 

Hated May 9th, 1932. 


Opinion. 

Filed Feb. 10, 1933. 


The authorities are so uniform in holding that “trust re¬ 
ceipts’* such as those involved in this Case, where the 
holder derives his title from the seller or some person, 
are neither chattel mortgages nor conditional sales within 
the meaning of the recording acts, that I feel constrained 
to follow them, although were the question a novel one 1 
might be inclined to the view that they were, in effect, con¬ 
tracts of conditional sales. 


In addition I find that the plaintiff had actual notice of 
the trust receipts involving cars numbered 507889 and 
502055, and that as to the other cars the previous course of 
dealing between the parties, and the circumstances within 
the knowledge of the plaintiff were sufficient to put the 
plaintiff on notice and to require it to make full inquiry into 
the facts. 


On the question of election or estoppel, I think that the 
case cited by the plaint iff of Thompson-Ritchie Grocery 
Co. v. Farcy is directly in point, but in view of my hold¬ 
ings on the other questions involved, it is unneces- 
77 sary to pass upon this question. 

I find, therefore, for the defendant. 

BAILEY, .T. 
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Memorandum. 

February 10, 1933.—Finding of Court for defendant. 

i 

Su])reine Court of the District of Coluihbia. 

Tuesday, February 14, 1933. 

Session resumed pursuant to adjournment, j Hon. Jen¬ 
nings Bailey, Justice, presiding. 


It being agreed between the parties hereto! that judg¬ 
ment may now be entered upon the finding of the Court 
tiled herein on the 10th day of February, 1933, it is. so 
ordered. 

Wherefore, it is considered that plaintiff take nothing 
by this action as to the defendant General Motjors Accept¬ 
ance Corporation, that said defendant go heijce without 
day, be for nothing held and recover of plaintiff its costs 
of defense to be taxed by the clerk and havi execution 
thereof. 

From the foregoing judgment the plaintiff by its attor¬ 
neys of record, in open Court, notes an appeal to the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

i 

7S Memoranda. 

February 23, 1933.—Fifty Dollars deposited! in lieu of 
cost bond. 

March 1, 1933.—Time to file Bill of Exceptions extended 
from time to time to and including April 15, 1933, granted. 

April 14, 1933.—Bill of Exceptions filed. j 

Supreme Court of the District of Columbia. 

Friday, April jl4, 1933. 

Session resumed pursuant to adjournment, jllon. Jen¬ 
nings Bailey, Justice, presiding. 
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Comes now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by its attorney 
submits to the Court its Bill of Exceptions taken at the 
trial of this cause and prays that the same be signed and 
made of record, nunc pro tunc, which is hereby accordingly 
done. 

Assignments of Error. 

Filed Apr. IS, 1933. 

• * # • • * • 

Comes now the plaintiff. International Finance Corpo¬ 
ration, and assigns for review on appeal errors committed 
by the trial court as follows: 

1. The trial court erred in finding that the so- 
79 called trust receipts given by the Washington Cadil¬ 
lac Company to the defendant were neither chattel 
mortgages nor conditional sales within the meaning of the 
Recording Act of the District of Columbia. 

2. The court erred in not ruling that the so-called trust 
receipts were in fact conditional sales, in that possession 
was given by the defendants to the Washington Cadillac 
Company while title was reserved in the defendant. 

3. The court erred in ruling that the facts were sufficient 
to constitute notice to the plaintiff of the trust receipts in¬ 
volving cars, engine numbers 507,889 and 502,055 and as 
to the other cars involved in this suit. 

4. The court erred in finding for the defendant. 

DOUGLAS, OBEAR & DOUGLAS, 

By JO Y. MORGAN, 
j Attorneys for Plaintiff. 

Service of the foregoing Assignments of Error acknowl¬ 
edged this 4th dav of April, 1933. 

GEORGE C. SHINN, 
FRANK S. BRIGHT, 
Attorneys for Defendant. 

Designation of Record. 

Filed Apr. 18, 1933. 


The Clerk of the Court will include in the transcript of 
record on appeal in the above entitled cause the following: 
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1. Declaration. 

2. Suggestion of bankruptcy of defendant, jWashington 
Cadillac Company and notice. 

3. Memo, order staying proceeding 4 s t° Wash- 
80 ington Cadillac Company. 

4. Pleas of defendant, General Motors Accept¬ 
ance Corporation. 

5. Joinder of issue and note of issue. 

6. Plea after last continuance of General Motors Ac¬ 
ceptance (’orporation. 

7. Stipulation consolidating case with No. j 79,145 and 

waiving jury; trial by court and submission to Bailey, 
J udge. I 

S. Stipulation filed December 28, 1932. 

9. Finding by court for the defendant. 

10. Memo, judgment on finding for defendant, General 

Motors Acceptance Corporation; appeal noted, cost bond 
$100 or $50 cash. | 

11. Memo. $50 deposit in lieu of cost bond. 

12. Memo, motion for extension of time to file bill of 
exceptions to March 15, 1933, granted. 

13. Memo, motion for extension of time to file bill of ex¬ 
ceptions to April 5, 1933, granted. 

14. Memo, bill of exceptions settled and signed. 

15. Assignments of error. 

1(>. This designation. 

DOUGLAS, OBEAR & DOUGLAS, 
Bv JO V. .MORGAN, 

Attorneys for 'Plaintiff. 

Service of the foregoing designation of recoikl acknowl¬ 
edged this 4th dav of April, 1933. 

GEORGE C. SHINN, 
FRANK S. BRIGHT, 
Attorneys for Defendant. 


81 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 80, both inclusive, to be 4 true and 


i 
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correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 79104 at Law, wherein Interna¬ 
tional Finance Corporation, a corporation, is Plaintiff and 
General Motors Acceptance Corporation, a corporation, 
and The Washington Cadillac Company, a corporation, are 
Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof I hereunto subscribe mv name and 


affix the seal of said Court, at the City of Washington, in 
said District, this 1st day of June, 1933. 


[ Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 



Court of Appe 
1, 1933. 


als, District of Columbia. 
Henry W. Hodges, Clerk. 


Filed Jun. 


In the Supreme Court of the District of Columbia. 


Law. No. 79104. 


International Finance Corporation, Plaintiff, 

j 

vs. 

General Motors Acceptance Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause before 
Mr. Justice Bailey without a jury, on the 8th day of Decem¬ 
ber, 1932, the plaintiff, to maintain the issues on its part 
joined, offered the following witnesses: 

Ernest E. Herrell, who testified as follows: 

He is and has been for ten years president of the plain¬ 
tiff, International Finance Corporation, a Virginia corpo¬ 
ration, with its principal office and doing business in the 
District of Columbia, since 1920. For a great many years, 
some time before connection of witness with the plaintiff 
company in July, 1922, the plaintiff has had business rela¬ 
tions with the Washington Cadillac Company, through Mr. 
Rudolph Jose, its former president. Thereupon, the wit¬ 
ness testified that the arrangement was that plaintiff 
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should finance new cars for the Washington Cadillac Com¬ 
pany. Plaintiff would advance money on newjcars; and as 
security in some cases would take warehouse jreceipts and 
in other cases trust receipts. The understanding with, and 
the representations of, Mr. Jose were that the| Washington 
Cadillac Company, always had title to the cajrs. Witness 
did not handle the details of the transactions involved in 
this suit. They were handled by Mr. Boesch, the treasurer 
ot* the plaintiff. i • 






On cross-examination witness testifiecj as follows: 


The understanding and arrangement which witness testi¬ 
fied on direct examination was in effect when lie came into 
the plaintiff company originally. Asked as to whether that 
was true as to the representations made about the owner¬ 
ship of the cars by the Washington Cadillac Company, wit¬ 
ness replied that he got that of course from Mjr. Jose him* 
self. lie checked him on that. When the witness came to 
the plaintiff company as president, certain arrangements 
had already been entered into with respect to financing of 
cars for the Washington Cadillac Company, and he learned 
about the original understanding from someone^ else. Wit¬ 
ness followed the matter up with the Washington Cadillac 
Company and saw what the arrangements were, j He had his 
dealings with Mr. Jose. The plaintiff had original arrange¬ 
ment with the Washington Cadillac Company idien he be¬ 
came president of the International Finance Corporation. 
The moneys advanced on the original arrangement were re¬ 
paid by the Washington Cadillac Company; ;pid in 1927 
they entered into a new arrangement with the ^Yashington 
Cadillac Company with which the witness w^s familiar. 
It was a written contract. j 

i 

Thereupon, counsel for plaintiff stated to the court that 
thev should submit the written contract to counsel for the 

* i 

defendant, which was thereafter done. 

Witness was not familiar with the general ^lan of the 
defendant, General Motors Acceptance Corporation, in 
financing cars that thev sold to the Washington Cadillac 
Company. 


5—5971a 
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He did not make any inquiry to ascertain whether the 
Washington Cadillac Company had paid for the cars which 
were financed by the plaintiff. It might have been handled 
by someone else in the office—witness did not know. Mr. 
Boesch, the treasurer, approved of the loans that 

84 were made from time to time, especially the ones in¬ 
volved in this suit. Witness did not approve them. 

lie did not see the transaction. It was routine that came 

into the office and did not come to his desk. Witness has 

had ten years experience financing cars as president of 

International Finance Corporation. Thereupon was asked 

if in his experience he had not learned, before they financed 

the cars in this suit, that no dealer had ever had all the cars 

on its floor fully paid for, and witness replied no, that in 

his experience, which went back to the days when he was an 

officer in a bank here in Washington, liis understanding was 

always that the automobile dealer had to pay for the cars 

before he got them from the railroad. He did not know 

that the dealer paid for them by getting a finance company 

to lend them monev. He never as a banker loaned an auto- 

* 

mobile dealer monev to finance cars. Witness does not 
believe that the plaintiff ever loaned a dealer money in 
order to let him unload cars and get them on his floor from 
the factory. Ilis experience is confined to lending money 
on cars that are already on the floor of the dealer or on 
which a warehouse receipt has been exhibited to show that 
they are in the warehouse. Witness did not know it to be a 
fact that there was some arrangement in every case in 
which dealers got cars from the factorv wherebv he 
financed those cars. Plaintiff financed cars for tin* Wash¬ 
ington Cadillac Company only. Witness believed that tin* 
cars that were received bv the Washington Cadillac Com- 
pany were paid for in advance by the Washington Cadillac 
Company. He did not know anything about the method 
by which they paid for them or whether they had a finance 
corporation to assist them, and he made no inquiry about it. 

On redirect examination witness testified that during his 
entire ten years experience with the plaintiff up to the 
time of the financing of the cars involved in tIiis suit, and 
during his entire experience with the Washington 

85 Cadillac Company, he never had any knowledge of 
double financing on automobiles on the part of tin* 

Washington Cadillac Company. 
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On recross-examination, witness testified that lie was 
never connected with the Washington Cadilliic Company, 
or any of its officers, either directly or indirectly. 

i 

Paul Raymond Boesch, who testified as follojws: 

lie is treasurer of the plaintiff and has been such since 
January, 1924. He has been connected with plaintiff since 
1922 and is familiar with the business transactions between 
the plaintiff and the Washington Cadillac Company, lie 
handled the details of the advances made by jtlie plaintiff 
to the Washington Cadillac Company. Asked if he knew 
the approximate amount of these advances ovcjr the period 
of time during which the transaction occurred, witness 
replied that they fluctuated and that some tinujs would run 
as high as $220,000 at one time outstanding. Prior to the 
transaction involved in this suit plaintiff never had any 
difficulty with the Washington Cadillac Company respect¬ 
ing anv double financing. Witness was then ishown four 
documents which purported to be receipts signed bv the 
Washington Cadillac Company, by Rudolph Jose, president, 
bearing certain dates in 1930, and was asked to identify the 
same, and witness replied that they were floor receipts or 
trust receipts given to the plaintiff by the Washington 
Cadillac Company for the financing of the Automobiles, 
and that they were signed by Mr. Jose, president of the 
plaintiff company. 

Witness continued: The custom was for the )Vashington 
Cadillac Company to deliver to plaintiff a white receipt 
and a yellow memorandum sheet, and then tfie plaintiff 
would give the Washington Cadillac Company jthe amount 
of the advance which had been contracted for.j The trust 
receipt and the yellow sheet were the only papers delivered 
to the plaintiff at the time they financed the (jars. Upon 
receipt of the trust receipts and the advance of tjhe moneys, 
the International Finance Corporation dijd not make 
S(> anv effort to check the engine numbers jof automo- 
biles appearing on the receipts with the cap’s actually 
in possession of the Washington Cadillac Company. 

Thereupon plaintiff introduced in evidence tlj* following 
papers: Being trust receipts covering the cars, jnotor Xos. 
502055 and 507889, the so-called yellow sheet sjiowing the 
amount to be advanced by the plaintiff corporation, and a 
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check from the plaintiff corporation to the Washington 
Cadillac Company in the sum of $6,22*2.22, as follows, said 
documents being offered in evidence subject to the same 
objections heretofore made by the defendants, the Court 
admitting them for the present. 

(Here follow Plaintiff’s Exhibits Xos. 1, la, lb, and lr, side 

folios 87 and 88.) 


89 It is stipulated and agreed, subject to the objec¬ 
tions heretofore made by the defendants, that the 
procedure with respect to the financing by the plaintiff of 
the other two automobiles involved in this suit, to-wit, 
motor numbers 702672 and 510739, are substantiallv the 
same as the procedure with respect to motor numbers 
502055 and 507889, except that with respect to motor num¬ 
ber 702672, the date of the trust receipt is September 4, 
1930, and the check from the plaintiff to the Washington 
Cadillac Company was $4,571.46, and with respect to motor 
number 510739, the date of the financing was October 23, 
1930, and the amount of the check from the plaintiff to 
Washington Cadillac Company was $2,740. 


Witness was asked to explain the figures upon the yel¬ 
low sheet under the headings “100%”, “10% ” and “net 
figure". Witness answered that the 100% was the factory 
price of the car, that is to say, what was represented to the 
plaintiff by the Washington Cadillac Company as the fac¬ 
tory price of the car. The representative of the Washing¬ 
ton Cadillac Company in these transactions in every in¬ 
stance, to the best of the witness’ recollection, was Mr. 
Bontz. The “10% ” was the margin and 90% was the “net 
amount” advanced on a particular car. The “10% " was 
not interest, but merely a reserve. The plaintiff did not 
advance the full 100% of the factory price of the car. The 
checks were for the full 100% of the factory price, but the 
plaintiff received from the Washington Cadillac Company 
a check for 10%- representing a margin and was credited to 
the account of the Washington Cadillac Company. At the 
time the plaintiff made the loans represented by the trust 
receipts the witness did not have any notice of any other 
liens on the cars. Subject to the same general objections, 
the witness testified that no representations were made to 
the witness at that time with respect to the title. There 
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was an understanding or agreement between the 

90 plaintiff and the Washington Cadillac jCompany to 
the effect that the Washington Cadillac Company 

was to have clear title to the cars financed by the plaintiff, 
for which it would give plaintiff trust receipts, and the 
witness believed at the time these loans were mjade that the 
Washington Cadillac Company had clear title. The loans 
represented by the checks introduced in evidence and evi¬ 
denced by the trust receipts were never repaid jo the plain¬ 
tiff and the plaintiff has not received anything] on account 
of them, except a dividend in the bankruptcy <bause of the 
Washington Cadillac Company. It was stipulated and 
agreed by counsel that the plaintiff filed a claim in the 
bankruptcy proceedings of the Washington Cadillac Com¬ 
pany, Bankruptcy Xo. 244, in the Supreme (lourt of tlie 
District of Columbia as set forth in defendant’s! plea which 
claim was allowed in full and thereafter dividends were re¬ 
ceived bv the plaintiff. 

* 

On cross-examination the witness testified tluff the plain¬ 
tiff never had physical possession of the carsj, but knew 
where they were when the plaintiff financed therja. Witness 
was not acquainted with the general financing jplan of the 
defendant, Cadillac Motor Car Company, witlij respect to 
its dealers, and particularly with respect to the W ashington 
Cadillac Company, but he knew that the defendant, Gen¬ 
eral Motors Acceptance Corporation, was financing cars for 
the Washington Cadillac Company at the same time the 
plaintiff was financing cars. 

On redirect examination witness said he did not know 
when he first learned that the defendant corporation was 
financing automobiles for the Washington Cadillac Com¬ 
pany, but according to his best recollection it| was when 
the auditor of the General Motors Acceptance Corporation 
was in the office of the plaintiff—sometime in the early part 
of 1930, when the auditor of the defendant corporation 
checked up with the plaintiff on the various cars, that the 
plaintiff had financed and which the defendant hqd financed, 
and found that there were no duplications, that is to 

91 says, no double financing; in other words,j that there 
were no cars that had been financed both j by the de¬ 
fendant and by the plaintiff. That checkup wafe made be¬ 
fore the loans involved in this suit were made. Over oh- 
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jection of counsel, as heretofore made, the witness testi¬ 
fied that he, the witness, did not have any idea at the time 
he made the loans involved in this suit that the defendant 
had financed any of the cars covered by its loans. 

On recross-examination witness testified that the check¬ 
ing of cars made by the plaintiff and the defendant may 
have been made in April, 1930, and plaintiff's first loan to 
the Washington Cadillac Company was made in the follow¬ 
ing month of Mav. It did not occur to the witness to make 

anv inquiries of the defendant before thev made the loans 

• * • 

involved in this suit, and none was made. 

Bernard Walley Bontz, who testified as follows: 

That he is employed by the American Red Cross at the 
present time, hut in the year 1930, was employed by the 
Washington Cadillac Company and had been so employed 
for about eight yegrs as a bookkeeper and accountant. In 
1930 he was in charge of the office and the bookkeeping 
department and he handled the transactions between the 
Washington Cadillac Company and the plaintiff, repre¬ 
sented by the (so-called) trust receipts that are involved 
in this suit. The trust receipts bear the signature of Mr. 
Jose, the president. Witness procured the loans, evidenced 
by the receipts, from the plaintiff, that is to say, lie handled 
the transaction: and that he made up and handled the 
papers for the loaii. Witness had been handling the bor¬ 
rowing of monevs on behalf of the Washington Cadillac 
. * « 

Company from the plaintiff for about two years, that is to 

saw in 1929 and 1930. During that time his understand- 

ing was that the plaintiff should receive tin* full title* 

92 to the car, that is, it was the onlv one who would 

* • 

have a loan thereon, which last statement of the wit¬ 
ness was admitted subject to the same general objections 
of the defendant. Witness made up the trust receipts in¬ 
volved in this suit and he filled in the motor numbers and 
valuation, date, etc. The motor numbers in the trust re¬ 
ceipts correspond to the automobiles purchased by the 
Washington Cadillac Company and the automobiles cov¬ 
ered by the trust receipts involved in this suit were there 
on the floor of the Washington Cadillac Company or in its 
warehouse. They were cars that were purchased by the 
Washington Cadillac Company. The loans represented by 
the checks from the plaintiff to the Washington Cadillac 
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Company had not boon paid. Thereupon, counsel for the 
defendant admitted that such loans had notj been paid. 
Witness was then asked if he knew what happened to the 
automobiles mentioned in the trust receipts introduced in 
evidence and involved in this suit, and he aniswered that 
he thought they were taken by the defendant |; and there¬ 
upon, it was stipulated by counsel that the four automo¬ 
biles, to-wit, automobiles engine numbers 507,889, 70*2,672, 
502,055 and 510,759, were taken by the defendant corpora¬ 
tion and that the value of the automobiles is as stated in the 

declaration. After the automobiles were financed bv the 

* 

plaintiff a representative of plaintiff came and checked 
up the cars. At the time plaintiff financed the cars witness 
did not tell the plaintiff that they had already bben financed 
by the defendant, nor did he tell anything to ^he plaintiff 
that would indicate that the Washington Cadillac Company 
did not have full title to the cars. As a matteij of fact, the 
Washington Cadillac Company did have the actual posses¬ 
sion of the cars at that time. 

On cross-examination witness testified as follows: 

i 

Witness was bookkeeper and accountant of the Washing¬ 
ton Cadillac Company and he handled all the jaccounts of 
the Company. Questioned as to whether or not he 
95 meant to tell the Court that he did not know as to 
the four cars involved in this suit, that there had 

I 

been financing done by the General Motors | Acceptance 
Corporation, the witness replied that he did ijot say that 
he did not know it, but he knew it to be a fact: asked if 
he made a misrepresentation to the International Finance 
Corporation, when he told them they had title !to the cars, 
the witness answered, “Xo, I did not say thht they had 
title to them”. Again, when witness was asked, “You 
never told them vou had title to them”, his answer was 
“Xo”. Witness further testified that he knew!at the time 
the cars were financed by the plaintiff, they ljiad already 
been financed by defendant. 

Thereupon counsel for the defendant admitjted that at 
the time plaintiff financed the automobiles involved in this 
suit, the Washington Cadillac Company had possession of 
them. 
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Thereupon defendant, to maintain the issues on its part 
joined, produced the following witnesses: 

George F. Kramer, who testified as follows: 

He is cashier of the Cadillac Motor Car Company situ¬ 
ated in Detroit, Michigan, and has been such since 1920. 
The method of financing cars bv the Cadillac Motor Car 
Company is as follows: The cars are shipped on sight 
draft for down payment, and to that draft the bill of lading 
and finance papers are attached. In other words, a sight 
draft, a bill of sale to General Motors Acceptance Cor¬ 
poration, a trust] receipt and promissory note are for¬ 
warded to a bank in Washington, with instructions to se¬ 
cure the payment of draft for the down payment, and to 
secure the signature to the trust receipt and note before 
delivering the bill of lading to the distributor, which was 
the Washington Cadillac Company. The papers were sent 
down to Washington from the factory in one set, all bear¬ 
ing the same serial number. The bill of lading is made 
out to the order of the Cadillac Motor Car Company 
94 of Detroit, Michigan, consignor. The first paper is 
bill of sale from the Cadillac Motor Car Company 
to the defendant. General Motors Acceptance Corporation. 
The draft for 10% of the purchase price is paid by the 
dealer, the Washington Cadillac Company and the defend¬ 
ant. General Motors Acceptance Corporation, finances the 
balance. Then the defendant takes the bill of sale and 
trust receipt which was signed by the Washington Cadillac 
Company, and then the bill of lading is turned over to the 
Washington Cadillac Company, which goes and gets the 
car. 

Thereupon the plaintiff objected to any evidence as to 

anv reservation of title or delivers* that had been made on 

% * 

an instrument which had not been recorded. The objection 
was overruled, and it was stipulated by counsel that such 
objection should run to the entire testimony on that sub¬ 
ject, and that the Court would rule on the admissibility of 
such testimony later. 

Thereupon the witness continued: 

10% of the purchase price was paid by the dealer, the 
Washington Cadillac Company, and the rest was financed 
by the defendant. Thereupon, witness was interrogated 
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GENERAL MOTORS ACCEPTANCE CORPORATION 
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concerning’ financing of one of the cars involved in this 
suit, namely, car, motor number 510,739. Witness was then 
handed certain papers and stated that they %ere the bill 
of sale to General Motors Acceptance Corporation, trust 
receipt signed by Washington Cadillac Company and run¬ 
ning to the General Motors Acceptance Corporation, and 
the promissory note involved in financing that car. On 
car, motor number 510,739, the sum of $2,743.50 was paid 
to the Cadillac Motor Car Company. Of tips sum, the 
Washington Cadillac Company paid 10%, andjthe balance 
was financed by the defendant, and the factory, {lie Cadillac 
Motor Car Company, of Detroit, thereby received 100%. 

Thereupon the defendant, subject to the objection of the 
plaintiff, as heretofore shown, introduced in evidence the 
following papers connected with the s^ale by the 
95 Cadillac Motor Car Company and the financing by 
the defendant of car, motor Xo. 510,739, jas follows: 
Defendant’s Exhibits 1, 1A, IB, 1C, ID, 1G, 1II, II, and 
1K, as follows: j 


(Here follow Defendant’s Exhibits 1, 1A, IB, 1C, II), 1G, 
III, II, IK, side folios 96, 97, 98, 99, 100, 1(1, 102.) 


103 


There was introduced in evidence, oveij the objec¬ 
tion of plaintiff, documents similar to tlio&e involved 
in the financing of car, motor Xo. 510,739, as t<;> the other 
three cars involved in this suit, to-wit, cars, rqotors Xos. 
702,672, 502,055 and 507,889, except that the date for the 
financing of car, motor Xo. 507,889, was Februaijy 12, 1930. 
The bill of sale on car numbered 507,889 wasjdated De¬ 
cember 18, 1930, and the witness explained that this date 
was a manifest error, and the date should have been Janu¬ 
ary 18, 1930. He further showed that the loanjwas made 
shortly subsequent to said date of January 18, ]930. The 
date of the financing car, motor Xo. 702,672, was (September 
4, 1930, and the date of financing car, motor Xjo. 502,055, 
was October 5, 1929. 

| 

On cross-examination witness testified as follows: 

The bill of sale was actually signed by the vendor, Cadil¬ 
lac Motor Car Company, in the office of the witness in De¬ 
troit. The trust receipt was sent to a bank in Washington 
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to be signed there by the Washington Cadillac Company's 
representative. The delivery of the automobile took place 
after the draft had been paid, and the trust receipt had 
been signed by the Washington Cadillac Company before 
the bill of lading was turned over to the Washington Cadil¬ 
lac Company to secure the cars. The trust receipt was 
signed in Washington by the Washington Cadillac Com¬ 
pany, and the delivery of the automobile was made in Wash¬ 
ington. The promissory note and the trust receipt were the 
last papers to be signed to make the contract complete and 
they were both signed in Washington. The 10 r /c that the 
Cadillac Motor Car Company received from the Washing¬ 
ton Cadillac Company was paid by a draft drawn by the 
Cadillac Motor Car Company on the Washington Cadillac 
Company. The Washington Cadillac Company paid the 
draft to the bank, and the bank turned it over to the Gen¬ 
eral Motors Acceptance Corporation, the Cadillac 
104 Motor Car Company receiving credit for that from 
the General Motors Acceptance Corporation. 

Asked what the Washington Cadillac Company got from 
the Cadillac Motor Car Company for the 10/7 payment, the 
witness replied that it eventually, after signing the trust 
receipt to the General Motors Acceptance Corporation, got 
the cars, that is lo say, when the balance of the 90/7 was 
paid to the defendant, it would get title to the cars. 

To the foregoing the defendant objected on the ground 
that the title to the cars was a question of law, and the 
Court reserved iiis ruling on the objection. 


George D. Wait, who testified as follows: 

He is credit manager of the Washington branch of the 
defendant, and was such at the time of the transactions in¬ 
volved in this suit. The method followed by the defendant 
in checking cars whenever they had financed them was to 
prepare in the office a list of the cars that the defendant has 
financed, give it to a field representative, who took it to 
the dealer's place of business and made an examination and 
checked the cars. The cars involved in this suit were 
checked from time to time on the floor of the Washington 
Cadillac Company. Witness was then handed a paper and 
asked if such was a record of the checkings from time to 
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time of the cars which the General Motors Acceptance Cor¬ 
poration had financed, and the witness answered that it was 
and it showed the cars on the floor from time tio time after 

i 

the loans were made. Witness went to the plaintiff cor¬ 
poration to give them information regarding financing of 
cars by the defendant for the Washington Cadillac Com¬ 
pany. It was in April, 1930. Witness’ attention was then 
called to the date of report made on April 2$, 1930, and 
stated he made such report, and with reference to the 
checking up of cars, witness stated he called at jthe office of 
the plaintiff, introduced himself and stated liisj connection 
with the defendant. He saw Mr. llerrell, president of the 
plaintiff, International Finance Corporation, and 
105 told him that they, General Motors Acceptance Cor¬ 
poration, were financing automobiles for! the Wash¬ 
ington Cadillac Company and would like to compare the 
records with the plaintiff’s, for the purpose of determin¬ 
ing whether there were any duplications. Q. I fid you ad¬ 
vise him whether or not you were financing a fjew or very 
many cars? Witness had with him at said interview a 
list of about 25 cars. Mr. Herrell brought hjis records. 
Witness and Mr. Herrell compared the recordsj and there 
were no duplications. In other words, it was found that 
the plaintiff was not financing any cars that tliej defendant 
was financing. Asked if there were any cars iInvolved in 
this suit on that list, witness replied that cars, jmotor No. 
507,889 and 502,055 were on the list shown to Mjr. Herrell, 
and that cars, motor numbers 510,739 and 702,672, were not 
on the list. In other words, on April 28, 1930, here were 
two cars involved in this suit on the list shown t(|> Mr. Her¬ 
rell, which he stated he had financed. Witnesfj does not 
know of any inquiry made by the plaintiff, International 
Finance Corporation, subsequent to this checking ot the 
cars which had been financed by the General Rotors Ac¬ 
ceptance Corporation. 


hereupon, plaintiff offered in evidence the list of cars 
rhich witness had referred as defendant s Exljibit •), 5A 


Thei 
to w 

and 5B, as follows: 


(Here follow Defendant’s Exhibits Nos. 5, 5A, aiujl 5B, side 

folios 106, 107, and 108.) 
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109 On cross-examination, witness testified that the 
defendant had been financing cars for the Washing¬ 
ton Cadillac Company during his connection with them of 

six rears. Witness was asked if during that time the do- 
* * 

fondant had any unfortunate experience with the Wash¬ 
ington Cadillac Company. Witness replied his knowledge 
would not cover that point, and he did not know personally 
of any double financing committed by the Washington 
Cadillac Company. It is an established practice of the de¬ 
fendant to make comparison from time to time with other 
finance companies whom the defendant knows are doing 
business with ‘‘our dealers". Asked how lie knew that tlie 
plaintiff was doing business with the Washington Cadillac 
Company, witness replied that it was stated on a financial 
statement submitted to the defendant by the Washington 
Cadillac Company, that they had been doing business with 
tlie plaintiff. The transaction involved in this suit was the 
first instance of double financing that the witness knew of 
personally, and he has had no experience with double 
financing on the part of the Washington Cadillac Company 
with any other financial institution. As far as lie knew, the 
reputation of the Washington Cadillac Company was all 
right in this respdct. Asked whether the fact that witness 
had heard indirectly of double financing of cars on the part 
of the Washington Cadillac Company, was the reason the 
witness made a particular effort to check the cars in this 
instance, the witness testified “that and our established 
practice". W hen he went to the plaintiff and had the list 
of cars with him, he did not leave that list with the plain¬ 
tiff. He did not offer to leave it with the plaintiff for the 
purpose of taking copies. He .just held it in his hands and 
read off the numbers to Mr. Herrell and checked the same 
with their records and found no duplications. From that 
time, April 2S, 1990. until October, 1990, witness did not 
visit the plaintiff's office again to check up the cars. 

110 Asked why, if he knew that the plaintiff was finan¬ 
cing cars for the Washington Cadillac Company, lie 

did not send them a notice on each car that the defendant 
financed, he replied that such was not customary. Asked 
if the defendant's conditional sales contracts (or the con¬ 
tracts which had been introduced in evidence) were re¬ 
corded, witness replied that they were not to his knowl¬ 
edge. Except for the time of his visit to the plaintiff's 
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office with the list in his hand, witness gave jno notice to 
anyone of the trust receipts which had been introduced in 
evidence. Asked if he told the plaintiff that tljie defendant 
did not record its trust receipts, witness replied that he 
could not remember if that was discussed or nojt. 

i 

William Jameson DeJarnett, who testified as| follows: 

He is collection teller of the Federal-Americian National 
Bank, and has been such for seven years. Thp drafts for 
cars sold by the Cadillac Motor Car Company tj> the Wash¬ 
ington Cadillac Company were sent to witness!’ bank. Tie 
witnessed the signature of the trust receipts, signed by the 
Washington Cadillac Company. The bank received from 
the factory the papers introduced in evidence and when 
they were written up from the bank’s records,! notice was 
sent to the Washington Cadillac Company for jthe amount 
of the signt draft which was attached, and |which was 
usually a much smaller amount than the paper fitness was 
shown. The bill of lading- was attached to the papers shown 
the witness, and which were offered in evidence. Witness 
further stated that on receipt of the papers, he sent a notice 
to the Washington Cadillac Company and they \vould come 
down afterward to pay the draft and check up (be papers. 
The amount they paid was usually around 109^.| Mr. Jose, 
of tin* Washington Cadillac Company, usually <bame down 
and signed the papers and filled in the different amounts. 

He would sign the promissory note and trjist receipt, 
111 give the witness check for the sight draft and the 
witness would deliver to Mr. Jose the bill 1 , of lading, 
and in turn would send the papers by registered mail to 
tin* defendant, that is to sav, the trust note and the trust 

* i 

receipt, both of which were executed by the \yashington 
Cadillac Company. Along with the papers would come 
letters of instructions, which witness’ bank fallowed in 
every instance. 

(It was stipulated that the same procedure was followed 
with reference to all of the cars involved in this!suit.) 

| 

Witness handled the transaction by which the, Washing¬ 
ton Cadillac Company acquired cars for quite ajperiod of 
time. Witness knows of no instance in which the Washing- 
ton Cadillac Company acquired bills of lading without first 
signing trust receipts. Witness cannot recall any instance 


i 

i 
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when the Washington Cadillac Company paid the pur¬ 
chase price in cash, nor did the Washington Cadillac Com¬ 
pany ever acquire the bills of lading without first signing 
the trust receipts. 

Thereupon the plaintiff’s counsel admitted that the 
amounts borrowed by the Washington Cadillac Company 
from the defendant were not paid. Thereupon the defend¬ 
ant announced that its case was closed. 

Thereupon the plaintiff, in order to sustain the issues 
on its part joined, recalled Paul Raymond Boesch, who 
testified as follows: 

When the plaintiff financed the cars involved in this suit, 
it was presumed that they were new cars, this latter state¬ 
ment about new cars being admitted under the same gen¬ 
eral objections of the defendants, as heretofore. The gen¬ 
eral understanding was that the plaintiff was to finance 
only new cars. Witness’ attention was called to cars, 
motor Xos. 502,055 and 507,889, and was asked if at the 
time plaintiff financed those cars, that is to say, on August 
20, 1930, witness remembered whether or not tliev were on 

7 7 • 

any prior list which had been checked over with the defend¬ 
ant company and the witness, and witness replied that he 
had no such knowledge; that he had never met Mr. 

112 Wait and did not check over with Mr. Wait anv 

% 

cars that had been financed by the defendant corpo¬ 
ration. Mr. Herrell did not have anvthing to do with the 
actual transactions of financing or refinancing cars. Wit- 

i v 

ness does not know what Mr. HerrelPs knowledge of the 
transaction might be. The witness, Mr. Boesch, after be¬ 
ing excused, was recalled by the defendant, and on ex¬ 
amination testified that it was his recollection that some¬ 
one did come up to check up the cars, but witness does not 
know who it was. Asked if it was Mr. Wait, witness replied 
that he did not think he ever saw Mr. Wait; it was some 
gentleman but lie does not recognize him today, and from 
what witness understood, lie was from the defendant com¬ 
pany. Witness does not know when it was—he could not 
place the time when it was. Mr. Foster is the Assistant 
Treasurer of the plaintiff. Asked again when the man 
came up to check the cars, witness testified that “he came 
up once or twice during the year 1930”, and it was before 
the plaintiff financed the cars—quite some time before. 
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Ernest E. Herrell was recalled as a witness for plain¬ 
tiff, and testified as follows: 

i 

i 

Witness’ attention was called to the trahsaction of 

i 

August 29, 1930, wherein the plaintiff financed two cars for 
the Washington Cadillac Company, and was astyed whether 
he had anything, personally, to do with the jloan which 
plaintiff made on those two cars. Witness Replied that 
he did not. He recalled that a representative! of the de¬ 
fendant, General Motors Acceptance Corporation, did 
come to his office shortly before these cars were financed, 
witness does not know when, and he did present ia list show¬ 
ing the cars financed by the defendant company for the 
Washington Cadillac Company. Witness had jone of the 
boys in the ollice check over the list with the Representa¬ 
tive of the defendant, and to the best of his recollection, 
the witness was present when the cars were beipg checked. 

Xo duplications were found. Witness docs not know 
113 if he could recognize the man who came from the 
defendant company. He did not recognize Mr. Wait 
as being the man who checked the cars with l^im, but he 
mav have been the one. 


Thereupon plaintiff rested its case and the coujrt took the 
matter under advisement and thereafter made £he follow¬ 
ing finding: 

i 

“The authorities are so uniform in holding Jliat ‘trust 
receipts’ such as those involved in this case,! when the 
holder derives his title from the seller or some person, are 
neither chattel mortgages nor conditional sales (within the 
meaning of the recording acts, that I feel constrained to 
follow them, although were the question a novel ojne I might 
be inclined to the view that they were, in effect! contracts 
of conditional sales. 

i 

Tn addition, 1 find that the plaintiff had actuaf notice of 
the trust receipts involving cars numbered 507889 and 
502055, and that as to the other cars the previous course 
of dealing between the parties, and the circumstances 
within the knowledge of the plaintiff were sufficient to put 
the plaintiff on notice and to require it to make full in¬ 
quiry into the facts. 

On the question of election of estoppel T think that the 
case cited .by the plaintiff of Thompson Ritchie Grocery 
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Co. vs. Carey is directly in point, but in view of my hold¬ 
ings on other questions involved, it is unnecessary to pass 
upon this question. 

I find, therefore, for the defendant.’’ 

Judgment on the above finding was entered, from which 
judgment the plaintiff noted an appeal in open court. 

Be it further remembered that the foregoing contains 
the substance of all the evidence given on hearings in this 
cause, and each of the exceptions stated to have been taken 
by the attorneys for the plaintiff were so taken and were 
dulv allowed and noted bv the court, and in order that each 
and every thereof may be preserved, this bill of exceptions 
is duly stated, approved and signed and ordered to be made 
of record in the above entitled cause non pro tunc this 14th 
dav of April, 1933. 

JENNINGS BAILEY, 

Justice. 


We consent to the foregoing. 

DOUGLAS, OBEAR & DOUGLAS, 
By JO Y. MORGAN, 

Attorneys for Plaintiff. 


Attorneys for Defendant. 
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No. 5971. International Finance Corporation, a corpora¬ 
tion, appellant, vs. General Motors Acceptance Corpora¬ 
tion, a corporation. Court of Appeals, District of Colum¬ 
bia. Filed Jun. 1, 1933. Henry W. Hodges, Clerk. 
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No. 5971 


INTERNATIONAL FINANCE CORPORATION, 
a Corporation, Appellant, 


vs. 


GENERAL MOTORS ACCEPTANCE CORPORATION, 

a Corporation. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

The issue raised in this cause is whether tliej appellant, 
the plaintiff below, has a claim superior to the cjaim of the 
appellee, General Motors Acceptance Corporation (herein¬ 
after for convenience called “G. M. A. C.”|) to four 
Cadillac automobiles, Motor Nos. 507,889, 702,672, 502,055 
and 510,739. There is no question that the claims of both 
the appellant and G. M. A. C. are superior to the claim of 
The Washington Cadillac Corporation, (hereinafter for 
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convenience called the “Washington Company”,) and that 
for all practical purposes the Washington Company’s 
claim, if any, can be ignored in the determination of the 
issues raised by this appeal. 

It should be noted in passing that in the Third, Fourth 
and Thirteenth counts of the Declaration (Roc. 3, 4 and 11) 
claim is made by the appellant to a Cadillac automobile, 
Motor Xo. 510,883. The claim to that automobile was 
abandoned below and still is abandoned, and can be ignored 
in determining the issues raised by this appeal. 

Upon stipulation by counsel this cause was tried before a 
Justice of the Supreme Court of tlie District of Columbia 
sitting without a jury. (Rec. 57.) 

The trial court rendered an opinion and found in favor 
of the defendant (Rec. 60) and judgment was entered 
thereon, from which judgment the appellant noted an ap¬ 
peal in open court. (Rec. 61.) 

The Facts. 

From the exhibits appearing between pages 72 and 73 
of tlie Record it will appear that on June 14. 1030, the 
Cadillac Motor Car Company executed a bill of sale and 
conveyed the title to an automobile Motor Xo. 510,730 to 
the G. M. A. C. (Defts. Ex. Xo. 1). The automobile being 
then the property of G. M. A. C., it was shipped to Wash¬ 
ington and delivered to the Washington Company. The 
Washington Company took possession of the automobile 
by paying $501.70 in cash (Defts. Ex. Xo. 1-C), and by giv¬ 
ing its promissory note for $4,226 to G. M. A. C. (Defts. 
Ex. Xo. 1-R). To secure the payment of the note the Wash¬ 
ington Company gave to the appellee G. M. A. C. a trust 
receipt which stated in substance that the title to the auto¬ 
mobile would remain in G. M. A. C. until it should be paid 
for in full, and that, in the meanwhile, the Washington 
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Company agreed “not to sell, loan, deliver, pledge, mort¬ 
gage or otherwise dispose of” the automobile.; 

This trust receipt was not recorded in the\ office of the 

Recorder of Deeds , nor was there recorded and instrument 

f 

which showed that the title to the automobile teas reserved 
in the appellee G. M. A. C. j 

The same procedure was followed with rejspect to the 
other three automobiles involved herein, exempt that the 
transaction affecting Motor Xo. 507,889 occurred on Feb¬ 
ruary 12, 1930: that affecting Motor Xo. 702,j(>72 on Sep¬ 
tember 4, 1930; and that affecting Motor XoL 502,055 on 
October 5, 1929. (Rec. 73.) j 

It appeared from the testimony that, when t^ie Washing¬ 
ton Company received possession of the four (automobiles 
involved herein, it did in each case pay 10 per, cent of the 
purchase price in cash. (Rec. 72.) The witnessiKramer for 
the appellee O. M. A. C. was asked what the [Washington 
Company received for the 10 per cent payment!, and he re¬ 
plied that when the Washington Company shall have paid 
the balance of 90 per cent due on the purchase price of the 
car it would get a good title to the car (Rec. 7-jl); in other 
words, that the Washington Company had ap equity of 
10 per cent in the cars. ! 

The appellant is a finance company and had ijnany trans¬ 
actions with the Washington Company over 4 period of 
several vears. These transactions were considerable and 
advances made by the appellant to the Washington Com¬ 
pany would at times amount to as much as $^30,000 out¬ 
standing (Rec. 07). During the year 1930 the appellant 

! 

advanced or loaned money to the Washington Company 
and took as security trust receipts on the fojir automo¬ 
biles involved herein. The transaction affecting Motors 
Xos. 502,055 and 507,8S9, as will appear from; Plaintiff’s 
Exhibits Xos. 1, 1-A, 1-B, and 1-C, found between pages 
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68 and 69 of the Record, are typical, except that with respect 
to Motor Xo. 702,672, the transaction occurred on Septem¬ 
ber 4, 1930; and with respect to Motor Xo. 510,739, it oc¬ 
curred on October 23, 1930. (Rec. 68.) 

For clarity we have set forth the dates of the respective 
transactions between the appellant, the appellee and the 
Washington Company, affecting the four automobiles, as 
follows: 


Date of transaction Date of transaction 
Motor number. with G. M. A. C. with appellant. 

502,055. October 5, 1029 August 20, 1030 

507. SS9. February 2, 1930 August 20, 1930 

510.730.June ' 2S, 1030 October 23. 1030 

702.672. ,.... September 4, 1030 September 4. 1030 


At the time the appellant financed the above cars the 
Washington Company had possession of them. (Rec. 71.) 

While the appellant’s officers knew that the G. M. A. C. 
was financing some automobiles for the Washington Com- 
pany they had no notice of the lien of the G. M. A. C. and 
they believed that the Washington Company had clear title 
to the automobiles involved herein and that they were 
new cars and had no reason to believe that the Washing¬ 
ton Company would resort to “double financing." (Rec. 
65, 66, 68, 69, 70 and 71.) 

The record discloses that on April 28, 1930, a representa¬ 
tive of the appellee G. M. A. C. went to the office of the 
appellant with a list of automobiles on which the 
G. M. A. C. had liens, and checked this with the automobiles 
on which the appellant then had liens. It was found that 
there were no duplications. (Rec. 75.) This list (I)efts. 
Ex. 5-A) was typewritten, and no copy was left with ap¬ 
pellant. (Rec. 76.) This occurred on April 28, 1930. On 
this list, containing thirty-five cars, were Motor Xos. 507,889 
and 502,055 (mentioned by the trial justice in his memoran¬ 
dum, Rec. 60), on which the appellant four months later, to 
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be exact, on August 29, 1930, loaned the Washington Com¬ 
pany money, and took liens in the form of trust receipts. 
(Plaintiff’s Exs. Nos. 1 and 1-A, between pages 68 and 69 
of the Record.) At the time the loans were made by ap¬ 
pellant to the Washington Company the officers of the ap¬ 
pellant did not know that G. M. A. C. had!liens on the 
cars, except as here stated. (Rec. 69 and 70J) The trust 
receipts given to appellant were not recorded.'. 

Motor Nos. 510,739 and 702,672 were not on the list. 


(Rec. 75.) | 

"Pho trust receipt given by the Washington! Company to 
(J. M. A. C. (Pefts. Ex. No. 1-A found between pages 72 
and 73 of the Record) recites that the delivery of the auto¬ 
mobiles to the Washington Company was 44 for the purpose 
of storing said property,” and it prohibited |by its terms 
the Washington Company, which is recognized jin the record 
as a dealer engaged in selling automobiles, ijrom selling, 

loaning, delivering, pledging, mortgaging, or otherwise dis- 
m 

posing of the automobiles. That the real purpdse was not as 
stated in the trust receipt is clear from tljie fact that 
G. M. A. C., without any apparent objection, permitted the 
Washington Company to sell the automobiles! without the 
payment of the lien. This will appear fromja list dated 
April 26, 1930, entitled 44 Auditor’s Report ofj Automobile 
Inventory” showing the cars on which the G. M. A. C. had 
liens, and which was shown to appellant on April 28, 1930. 
(See Defendant's Ex. 5-A found between page] 
of the Record.) It will be observed from an 
of the list that a Cadillac automobile Motor No| 700428 was 
sold to Harrington Mills of Washington, D.| C.; that a 

LaSalle automobile Motor No. 611809 was scjdd to Anna 

1 

Wicks of ATt. Vernon, Virginia; that a Cadillad automobile 
Motor A"o. 509349 was sold to Leo Simmons <bf Washing- 
ton, D. C.; and that a Cadillac automobile Motojr No. 509476 


s 74 and 75 
examination 


| 

I 


I 

i 

i 


l 
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was sold to Mrs. A. Bowmvitt of Washington, D. C. Indeed 
the form on which the list was made contemplates that the 
automobiles should be sold because over the last column is 
the following legend: “If sold give date, name and address 
of purchaser/' The witness George 1). Wait testifying for 
the appellee G. M. A. C. stated that every automobile on 
that list was covered by a lien represented by a trust receipt 
given by the Washington Cadillac Company to the 
G. M. A. C. (R. 74 and 75). 

When counsel for G. M. A. C. in the trial below intro¬ 
duced evidence concerning the transaction between it and 
the Washington Company, the appellant objected to any 

evidence as to the reservation of title or delivery that had 

* 

been made on an instrument which had not been recorded. 


The court overruled the objection and it was stipulated by 
counsel that such objection should run to the entire testi¬ 
mony on that subject, and that the court would rule on the 
admissibility of such testimony later. (R. 72.) 

Nothing was paid by The Washington Company to the 
appellant on account of the above loans (Roe. 69). How¬ 
ever. in a bankruptcy proceeding involving The Washing¬ 
ton Company, Bankruptcy No. 2447, the appellant tiled a 


claim involving six automobiles. 


four of which were those 


herein involved, and received on account of 


that claim 


$3771.54 (Ree. 57, 58, 59 and 60). Two-thirds of that sum, 
or $2514.36. is property deductible from the appellant’s 
claim and here admitted so to be. 


It was stipulated by counsel that the four automobiles 
herein involved were taken by the G. M. A. C. and that 


their value is as stated in the declaration (Rec. 71). 


Assignments of Error. 

1. The trial court erred in finding that the so-called trust 
receipts given by the Washington Cadillac Company to the 
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defendant were neither chattel mortgages nojr conditional 
sales within the meaning of the Recording A^t of the Dis¬ 
trict of Columbia. 

2. The court erred in not ruling that the s<j)-called trust 
receipts were in fact conditional sales, in thgt possession 
was given bv the defendants to the Washington Cadillac 
Company while title was reserved in the defendant. 

3. The court erred in ruling that the facts wjere sufficient 
to constitute notice to the plaintiff of the trusl receipts in- 

i 

volving cars, engine numbers 507,889 and 502,055 and as to 
the other cars involved in this suit. 

4. The court erred in finding for the defendant. 

i 

ARGUMENT. j 

i 

Assignments of Error I and II. 

The first and most important question is whether the 
transactions between the G. M. A. C. and the (Washington 
Company affecting the four automobiles involved in this 
suit come within the provision of Section 547 pf the Code, 
which reads: 

I 

“Six'. 547. Conditional sales.—Xo conditional sale of 
chattels in virtue of which the property is delivered to 
the purchaser, but by the terms of which! the title is 
not to pass until the price of said chattels fully paid, 
where the purchase price exceeds one hundred dollars, 
shall he valid as against third persons acquiring r itle 
to said property from said purchaser without notice 
of the terms of said sale, unless the terms jof said sale 
are reduced to writing and signed by the parties there¬ 
to and acknowledged by the purchaser and jrecorded in 
the same manner as a chattel mortgage,! as herein¬ 
above provided; and said writing shall bej indexed as 
if the purchaser were a mortgagor and ^lie seller a 
mortgagee of such chattels, and shall be operative as 
to third persons without actual notice of St from the 
time of being so recorded.’’ 


i 
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The appellant contends that the transactions are covered 
by the foregoing section. We take the transaction relating 
to Motor No. 510,739 as typical (Pltfs. Ex. Nos. 1-A, 
et seq.). The Cadillac Motor Car Company, by a formal 
and effective bill of sale, dated June 14, 1930, transferred 
all of its right, title and interest in and to Motor No. 
510,739 to the appellee, G. M. A. C. The automobile, then 
being the property of G. M. A. C. was shipped to Wash¬ 
ington and the possession was given to the Washington Com¬ 
pany, while the title to the automobile was retained in the 
G. M. A. C. until the Washington Company should pay the 
balance of 90^r of the purchase price then due. It makes 
no difference what the transaction and instruments of title 
were called. In their essence thev were the same as if the 
G. M. A. C. had given a conditional sale contract to the 


Washington Company, reciting therein the purchase price, 
acknowledging that $501.70 (10^ of purchase price) had 
been paid, which might be retained as damages or expenses 
(as many conditional sales contracts do provide), and stat¬ 
ing the balance $42*26 due and payable in six months: and 
that title to the same should not pass to the purchaser until 
the entire purchase price was paid. 

We can find no decisions in this jurisdiction which deter¬ 
mine the legal effect of trust receipts. There are decisions 
in other jurisdictions, upon which the trial justice relied 
in his opinion to the effect that trust receipts need not be 
recorded to be effective against subsequent purchasers for 
the reason that the holder derived his title from some per¬ 
son other than the person who gives the trust receipt. 
Such cases distinguish between transactions in which the 
title is derived from the debtor and those in which the title 


is derived from some other person. While such decisions 
may be persuasive or controlling in other jurisdictions they 
cannot have any force here, because Section 547 presup- 
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poses and is intended to cover a case where the person 
holding or claiming the lien on chattels derived his title 
from a person other than the purchaser. 

The most recent case involving the interpretation of trust 
receipts in automobile financing is Cnivcrsal |Credit Com¬ 
pany v. Fortinberry, 63 Fed. (2nd) 71, decided in the Cir¬ 
cuit Court of Appeals of the Fifth Circuit on jJanuary 26, 
1933. The transaction involved in that case \Vas identical 
with the transactions now under consideration. The 
Lipscomb Motor Company, when it desired to pbtain Ford 
automobiles, applied to the credit company, a fiijiance corpo- 
ration, for credit with respect to obtaining shell automo¬ 
biles from the manufacturer. As was done in tjiis case, the 
Lipscomb Motor Company, the distributor, paijl the manu¬ 
facturer 10 per cent of the purchase price of jhe automo¬ 
biles and the manufacturer, in accordance with tjhe arrange¬ 
ment and understanding of all parties to the jtransaction, 
executed to the finance corporation a bill of s;[le covering 
the automobiles, and the finance corporation paid the manu¬ 
facturer the balance of the purchase price ofj said auto¬ 
mobiles. Contemporaneously with the bill (if sale the 
Lipscomb Motor Company executed in favor oil the finance 
corporation a trust receipt in language identical with the 
trust receipt involved in this case. At the same time the 
Lipscomb Motor Company executed and delivered to the 
finance corporation its promissory note for 90 jper cent of 
the purchase price of the automobiles. The automobiles 
were then delivered to the Lipscomb Motor Conjipany. 

That transaction arose in Texas. The recording statute 
of Texas in substance is similar to ours, except that it 
designates a transaction whereby possession is delivered to 
one person but title reserved until the purchase price is 
paid as a chattel mortgage, while our statute describes 
them as conditional sales (which is more accurate) and with 


I 
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tliis further exception tin* Texas statute makes such a 
transaction when unrecorded void as to both creditors and 
bona fide purchasers, while Sec. J47 of the Code makes such 
transactions void only as to purchasers without notice. 

The Lipscomb Motor Company was declared a bankrupt 
and the trustee in bankruptcy representing the creditors 
claimed a prior right to the automobiles. The matter came 
up in the District Court for the Southern District of Texas 
and it was there held that the trustee in bankrupcv, as rep¬ 
resentative of the creditors, had a prior claim to the auto¬ 
mobiles. On appeal Walker, Circuit Judge, after full dis¬ 
cussion of the cast*, sustained tin* lower court, and in dis¬ 
tinguishing the transaction from a bailment or consign¬ 
ment, among other things said: 


“By the contract evidenced by the above set out trust 
receipt and the accompanying notes, the bankrupt was 
entitled to retain the described automobiles and sell 
them as its own upon paying the notes given by the 
bankrupt to the appellant, and the bankrupt was uncon¬ 
ditionally bound to the appellant for the amount of 
such notes. The contract provided for a sale of the 
described automobiles by the appellant to the bank¬ 
rupt: the consummation of such sale being conditioned 
upon the payment by the bankrupt of the amount called 
for bv the notes given bv it. The language of the in- 
struments negatives the conclusions that appellant de¬ 
livered the automobiles to the bankrupt to be sold for 
the appellant on commission, or that appellant had any 
proprietary right to the whole or any part of the price 
for which the automobiles might be sold by the bankrupt. 
It is apparent that appellant reserved title to the auto¬ 
mobiles as security for the stipulated purchase money 
thereof, for the payment of which the bankrupt was 
unconditionally bound. * * * Though in form the 

contracts now ,in question provided for sales upon a 
condition to be performed, under the statute the ap¬ 
pellant's reservation of title, as security for the pur- 



chase money provided for, made tlie contracts chattel 
mortgages, and, possession of the chattels leaving been 
delivered to the bankrupt, such reservatioh was void 
as to the bankrupt's creditors as a result ojf not being 
registered as required of chattel mortgages}” 


There can be no doubt that the plaintiff was gj purchaser 
for value and a subsequent third person dealiiig with the 
property. There has never been any real doubt as to the 
proposition that a mortgagee is a purchaser for value— 
certainly none since the decision in Van Winkle <T Co. v. 
Crowell , 14b U. S. 42, .‘lb L. Ed. 880, where ^Ir. Justice 
Blatchford, after discussing mortgages, stated :j 

“By the transfer of the property by Belsef & Parker, 
by the mortgages, after they had received jit, the title 
vested in the mortgagees. The latter icen j* bona fide 
purchasers for value." (Italics ours.) 

In the determination of the issues herein the jdeeision of 
the Supreme ('ourt of the Tinted States in (lonnnercial 
Xafional Bank v. Caual-Louisiaua Bank . 229 T. S. .*)20, 
is important. That case is peculiarly applicable to 
the one now under consideration when it [is remem¬ 
bered that both the plaintiff and the defendant here rely 
upon constructive possession. Dreuil Company, holding 
inland bills of lading for two lols of cotton, pledged the bills 
of lading with the Canal-Louisiana Bank to secure monev 
advanced. Subsequently Dreuil tk (’ompany withdrew the 
bills of lading from the bank and gave to the bdnk, in lieu 
thereof as collateral for the money advanced, triist receipts 
of substantially the same tenor and effect as thie trust re¬ 
ceipt to the G. M. A. C. Dreuil & Company thejn took the 
bills of lading and obtained the cotton, stored it jin another 
warehouse and took the warehouse receipts, which were 
negotiable, and pledged them with the Commercial National 
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Bank. Subsequently these warehouse receipts were with¬ 
drawn from the Commercial National Bank and they were 
given trust receipts similar to the ones given by the Wash¬ 
ington Company to the plaintiff. The lower court held that 
the Canal-Louisiana Bank should prevail. On appeal, how¬ 
ever, to the Supreme Court of the United States the Court 
reversed the ruling of the lower court and held, among other 
things, first that the Commercial National Bank was a pur¬ 
chaser in good faith for value of the warehouse receipts 
negotiated to it as security for its loan; that the warehouse 
receipts were effective to create constructive ownership 
and possession, and, second, that as between the two 
banks—the first and the second bank—the second bank 
should prevail, the Court saying: 


“Finally, it is insisted that whatever right the Com¬ 
mercial Bank might have had, if it had retained the 
warehouse receipts, if lost as against the Canal-Loui¬ 
siana Bank by permitting Dreuil & Company to with¬ 
draw the documents under the trust receipt which they 
gave to the Commercial Bank: that is, that as the 
cotton came into the possession of Dreuil & Company, 
the equities of the two banks are equal, and the earlier 
equity should prevail. We think that this contention 
begs the question. The Commercial Bank did not lose 
its rights by permitting the withdraw of its warehouse 
receipts under the agreement to hold for its account, 
anv more than the Canal-Louisiana Bank lost its rights 
merelv bv the withdrawal of the bills of lading under 
its trust receipts. It was because the Canal-Louisiana 
Bank clothed Dreuil & Company with the indicia of 
ownership that a bona fide purchaser for value was 
enable to take title: and a similar result would have 
followed if, after the withdrawal of the warehouse re¬ 


ceipts from the Commercial Bank, there had been a 
like negotiation by Dreuil & Company. But there was 
no subsequent negotiation, and the Commercial Bank, 



i 

I 


in the absence of the intervention of a purchaser in 
good faith for value, did not lose its rights by the 
agreement under which the cotton which it had duly 
acquired was to be held for its account. There is no 
equality of equities, for it was through the action of 
the Canal-Louisiana Bank and the apparent ownership 
it created in Dreuil & Company that the Commercial 
Bank was led to advance its money upon tlje faith of 
the documents of title. 

‘‘The decree is reversed and the cause is Remanded, 
with direction to enter a decree in favor bf the ap¬ 
pellant.” 

We note in the above case that the Commercial National 

Bank derived its title from the borrower of the money, but 

as we view Section 547 of the ('ode it does not make anv 

* 

difference from whom the lender of the money derives title, 
if he, as the owner of the property, as the G. M. C. was, 
sends it in to the District of Columbia under ah arrange- 
ment whereby he retains title but gives the posjsession to 
someone else, clothing that someone else with tjhe indicia 
of ownership. And especially is it true where thj* arrange¬ 
ment is not a consignment or bailment, but one! involving 
the security for payment of money loaned. 

The transaction about which we are now inquiring was 
not a one of consignment or any other form of bailment. 
G. M. A. C. is a finance company engaged in lending money 

i 

on automobiles. It is not a manufacturer nor engaged in 
selling automobiles, and the automobiles hereirj involved 
were not sent here on consignment to be sold for ills account. 
The Washington Company paid 10% of the purchase 
price and had a right at any time to take complete title 
to the cars upon payment of the balance. Although the 
trust receipt, by its terms, forbade the Washington Com¬ 
pany to sell the cars, it must be admitted the Wjashington 
Company had a right to sell them without the consent of 
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the G. M. A. C., as is conclusively shown bv the forms in 
use by G. M. A. C. having blanks thereon which were to 
be filled in to show whether the cars had been sold. (See 
Defendant's Exhibits 5A and 5B.) The cars were sent to 
1 he District of Columbia for the purpose of sale. It cannot 
be denied that it was anticipated that the cars should be 
sold to their ultimate owners at a price different from that 
mentioned in the transaction—that difference being the 
profit to the Washington Company. 

For two reasons the respective rights of the parties are 
to bo determined bv the law of the District of Columbia, 
(a) because of the rule of Private International Law that 


tin* rights and liabilities of the parties to a transaction are 
to be governed by the law of the place wherein was per¬ 
formed the act which made tlie arrangement or contract 
complete; and (b) because the automobiles were sent into 
the District of Columbia by G. M. A. C. In tin* recent case 
of Smith *>• Transfer <f Storage Co. v. Reliable Stores Cnrjt., 
58 Fed. (2d) 511 (decided March 28, 1932), our Court of 
Appeals held: 


“It is an established rule that, where parties to a 
conditional sales contract contemplate that the prop¬ 
erty is to be taken at once, before anv use bv the 
vendee, into another State and there remain, the law 
of the situs thus given to the property will control the 
application of the recording statute." (Citing cases.) 


It is understood by counsel for the appellant that counsel 
for the appellee, G. M. A. C., concede that the failure of 
the appellant to record its trust receipts does not in any 
way affect its rights, and we assume that no contention will 
be made by counsel that the appellant in any way lost any 
right in so far as G. M. A. C. is concerned bv the failure to 
record its trust receipt. It is not necessary that a junior 



15 


mortgage be recorded in order for it to take I precedence 
over a prior unrecorded mortgage. 

See: j 

In re Ha gar, 166 Fed. 972. j 

Spellman v. Beeman, L. R. A. 1916-D, 241. | 

Dickson v. Tyree et al., 92 Kan. 137, 139 P’acL 1026. 
La-Cross Boot & Shoe Mfg. Co. v. Mo ns. A triple r son Co., 
14 S. 1). 597, 86 X. W. 61. j 

Sheets v. Poff et al., 123 la. 714, 99 X. W. 57j3. 
Commercial National Bank v. Caual-Louis\a)ia Bank, 
supra. 


Assignment of Error III. 

The trial justice in his opinion held that the appellant 
had actual notice of the trust receipts involving :jutomobiles 
Motor Xos. 507889 and 502055, and that as t<j the other 
cars the previous course of dealing between jhc parties 
and the circumstances within the knowledge of| the plain- 
tiff were sufficient to put the plaintiff on notice and to 
make full inquiry into the facts. The issue raided by this 
Assignment of Error is not one of fact. There! is no dis¬ 
pute as to the facts. We think it can be fairly stated that 
every fact in this case is freely admitted by both sides. 
For that reason the case was tried by the cogrt without 
a jury. What we complain of here is the legal;conclusion 
to which the Judge arrived, namely, that the appellant had 
notice. As to the two cars, Motor Xos. 507889 aind 502055, 
it is conceded that the facts concerning tliesb cars are 
different from those concerning the other two. On April 
28, 1930, the representative of G. M. A. C. called upon 

the officers of the appellant. In his hand he hajd a list of 

| 

approximately 35 cars on which the G. M. A. p. on that 
date had liens. This list was checked against ithe list of 
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cars on which the appellant had liens and such checking 
disclosed that there were no duplications. That was a 
fact. However, four months afterwards, to-wit, on August 
29, 1930, application was made by the Washington Com- 
pany to the appellant for a loan upon cars, Motor Xos. 
507889 and 502055. These cars were on the list which was 
shown to the officers of the appellant four months before. 
It is a fact that the list was read over or checked by the 
appellant's officers, but as there were no duplications there 
was no motor number of any car on the appellant's list 
against which notation could be made of the fact that the 
G. M. A. C. had liens upon cars Motor Xos. 507889 and 
502055. Xeither the list nor a copy thereof was left with 
the appellant and it is too much to expect the officers of 
the appellant to have remembered all the numbers of the 
cars upon the list shown them by the representative of 
the G. M. A. C. four months before. It must also be re¬ 


membered that the officers of the appellant understood that 
the appellant was loaning money on new cars. 

The appellant had been dealing with the Washington 
Company, and loaned it money for over a decade. At times 
the amount of indebtedness outstanding and due bv the 
Washington Company to the appellant ran as high as 
$230,000. At no time in the knowledge of the appellant 
was the Washington Company guilty of duplication of 


loans on cars, that is to say, of having two separate and 


distinct corporations or persons lending money on the 


«ame car, and so far as the record discloses the instances 


about which we are now inquiring were the only ones. If 
any significance is to be attached to the check-up made by 
the two companies on April 28, 1930, it is this, that the 
fact that there were no duplications at that time confirmed 
the officers of the appellant in their belief that the Wash¬ 
ington Company would not be guilty of duplication of loans 


and would tend to allay any suspicion that theyjmight have 
that such a practice was being indulged in byj the Wash¬ 
ington Company. 

As to the other two cars which were not jon the list, 
shown the officers of the company on April 28,11930, there 
is no justification in the record for the court’s fending that 
the appellant had actual notice of the liens hefei by G. M. 
A. C. The law is very plain that a subsequent purchaser 
or a third party dealing with the chattel which lias a prior 
lien thereon must have either constructive notjice, that is 
to say, the record in the office of the Recorded of Deeds, 

i 

or actual notice. It would be a harsh rulb and one 
not contemplated by the statute to require e\iery person 
who loaned money upon real estate or chattels to make 
a round of inquiry among every person wliomj they knew 
had dealings with the parties asking to borrow monev 
to find out if, perchance, such persons had liens upon 

the real estate or chattels offered as securiltv for the 

! % 

loan. Therefore, we contend that the fact that some of 
the officers of the appellant knew that the Washington 
Company had from time to time borrowed nioney from 
G. M. A. C. did not amount to actual notice nor create a 
situation whereby it was incumbent upon officers of the 
appellant to call upon G. M. A. C. and inquire whether 
they had any liens upon the automobiles offered as se¬ 
curity for the loan made by the appellant to the Washing¬ 
ton Company. 

The court found in favor of the appellant on tfee question 
of estoppel, that is to say, it found that the appellant was not 
precluded for making its claim for conversion hgainst the 
G. M. A. C., because it had fded its claim in the bankruptcy 
court and had received a dividend on its claiih. As was 
true with respect to the question of notice, therp is no dis¬ 
pute as to the facts concerning the estoppel, j All of the 
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facts are admitted. The appellant contends that the trial 
.justice was correct in his ruling in this respect. We cite 
as authority Thompson-Ritchie Grocery Co. v. Carey , 135 
So. 707, to which the trial justice made reference in his 
opinion, and the following cases: 

Friedenchsen v. Reward, 247 U. S. 207, 62 L. Ed. 1075. 

State of South Carolina ex rel. Fant v. Browne, 156 
S. C. 181, 153 S. E. 133. 

Parker son v. Borst, 264 Fed. 761. 

Turner Chemical Company v. Cheatham, Ala., 116 So. 
420. 

Board of Commissioners of Shawnee County, Kansas, 
v. Hurley et al., 169 Fed. 92. 

For reasons stated above we respect fully submit that the 
judgment rendered below should be reversed. 

Jo. V. Morgan, 

Edmund D. Campbell, 
Attorneys for Appellant . 

Douglas, ()bear & Douglas. 

Of Counsel. 


(3796) 
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IN THE 

Court of Appeals of the District of Columbia 

APRIL TERM, 1933. 


No. 5971. 


INTERNATIONAL FINANCE CORPORATION, 

A Corporation, 

Appellant, 

I 

i 

vs. 

GENERAL MOTORS ACCEPTANCE CORPORA¬ 
TION, A Corporation, 

Appellee. i 


BRIEF FOR APPELLEE 

| 

This is an appeal of the International Finance 
Corporation, which was the plaintiff below, j from a 
judgment in favor of the General Motors Acceptance 
Corporation, the defendant below. The cqse was 
tried before the Court without a jury. 


COMMENTS ON APPELLANTS BRIEF. 

I 

i 

In opening, the appellee wishes to call th^ atten¬ 
tion of the Court to certain statements of f^ct and 
other assertions contained in the appellant's brief 
to which the appellee cannot accede. It is ljiot our 
intention to answer all of them fully at this? point, 
but merely to call them to the attention of th$ Court 

i 
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i 

i 

i 
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so that they may be borne in mind as each point is 
reached in its proper order. 

First, the appellant is incorrect in its statement of 
the issues on pages one and two of its brief. It is 
there stated that the issue is whether the appellant 
has a claim to certain automobiles superior to that of 
the appellee. This is not strictly correct. The issues 
raised by the pleadings are, first, whether or not the 
appellant has a claim to the cars as "owner," which 
is superior to the title claimed by the appellee, and, 
second, whether or not the appellant has a claim to 
the cars under a “pledge and delivery,” which is 
superior to the claimed title of the appellee. 

It is further stated, on the same pages of the ap¬ 
pellant's brief, that “there is no question that the 
claims of both parties are superior to that of the 
Washington Company, which can be ignored for the 
purposes of this proceeding”. Appellee does not 
wish to make any material point of this, but does 
not concede that this assertion is correct. 

The statement of the appellant, on page two of its 
brief, that “the automobile being then the property 
of G. M. A. C., it was shipped to Washington and 
delivered to the Washington Company” is mislead¬ 
ing. It does not actually appear that the title had 
been transferred to the G. M. A. C. at the time that 
the cars were shipped to Washington, but that it 
was so transferred immediately on their arrival. 

The reference to the testimony of the witness, 
Kramer, as to what the Washington Company got 
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on payment of the ten per cent of the ! purchase 
price is likewise misleading. This testimony was 
given over the objection of the defendant akid states 
a conclusion of law and not a question of fact. What 
it got depends upon the construction to lje placed 
on the trust receipt given by the Washington Com¬ 
pany (Defendant's Exhibit, 1-A) to G. M.j A. C. 


The date of the transaction relative to caij number 
507-889 was January 18, 1930, rather than February 
12, 1930, as stated in appellant’s brief. (Recjord 73. ) 

I 

i 

The statement on page four, that at the tlime that 
the appellant financed the cars, the Washington 
Company had possession of them, is correcjt, but it 
appears that appellant was not told that the Washing¬ 
ton Company had title to the cars (Record 71 ), at the 
time of appellant's transaction with the Washington 
Company. I 

i 

! 

The assertion that the appellant had no njotice of 
the lien of the G. M. A. C. at the time] that it 
financed the cars is not correct, as will further! appear. 

The testimony shows that it did have knowledge. 

| 

Much is made by the appellant of the fact that the 
“Auditor’s Report of Automobile Inventory," (De¬ 
fendant's Exhibit No. 5-A) shows that ceijtain of 
the cars were sold, and that this proves that the 
G. M. A. C. allowed the Washington Company to 
sell the automobiles without the payment of fhe lien. 
In the first place, there is no testimony on this point 
to explain the particular feature of the form to 
which the appellant is referring. Appellant is, there- 

| 

i 

i 

i 
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fore, drawing an unwarranted inference on a point 
which was not touched in the trial before the Court 
below. Secondly, if reference is made to the form 
under the heading “Where Is Car Stored/' it will be 
found that in each case where the car has been sold 
is the notation “r/1,” which quite obviously means 
“released”. It, therefore, follows that contrary to 
the appellant's contention that the cars were sold while 
the trust receipts are outstanding, the fact is that 
the cars were released from the trust receipts before 
thev were sold. Furthermore, anv such reference 
to sales has nothing to do with any of the cars in¬ 
volved in this case and is entirely irrelevant. 

On page 6 of the appellant's brief, it is said that 
George D. Wait testified that every automobile on the 
list was covered by a “lien” represented by a trust 
receipt. Appellee objects to the use of the word 
“lien” because it is misleading, and reference to the 
witness’s testimony shows that that term was not 
used. 

On page 8, in the Argument, appellant states that 
the trial justice relied on cases which were to the 
effect that trust receipts need not be recorded to be 
effective against subsequent purchasers. These deci¬ 
sions hold that they are effective against anyone. 
Furthermore, there is no evidence, as will be pointed 
out, to show that the appellants were purchasers. 

THE ISSUES. 

The issues are really two-fold. In Counts (me, 
three, five, seven and nine, the appellant claims 
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title to the automobiles involved by reason of its 
ownership of the cars. To these counts, thb appellee 
pleads its ownership of the cars; that the appel¬ 
lant dealt with the cars with notice of the Sappellee’s 
rights; that the appellant dealt with the cars with 
knowledge of facts sufficient to put it on (inquiry; 
that the appellee was the owner of said cars and 
took them without knowledge of the appellant’s al¬ 
leged claim; that the appellant dealt with skid cars, 
and acquired such lien thereon, if any, as it (had, but 
left them with the Washington Company, land the 
appellee, being the owner thereof, took possession 
without knowledge of any claim of the appellant. 


In Counts two, four, six, eight and ten, thlp appel¬ 
lant alleges that the Cadillac Motor Car Company 
sold and delivered the cars to the Washingtoh Cadi- 
lac Company under a conditional sales contract: that 
the Cadillac Motor Car Company assigned it^ rights 
under said contract to G. M. A. C.; that the appellant 
loaned money on the cars, taking a pledge aind de¬ 
livery of the cars in each instance; and that the ap¬ 
pellee wrongfully seized and converted sai<jl cars 
to its own use. The appellee filed pleas substantially 
similar to those against the counts alleging owner- 
ship. I 

I 

We, therefore, see that the appellant relies,! first, 

upon ownership, and secondly, upon a pledge and 

delivery. ! 

- 

| 

It was stipulated that counts three and four cj>f the 
declaration be dropped. 


i 
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Shortly before the trial, two additional pleas were 
filed, one setting up a release or waiver of the ap¬ 
pellant’s claim by reason of the tiling of its claim as 
a general creditor in bankruptcy proceedings against 
the bankrupt Washington Company, and the other 
claiming a diminution of damages by reason of the 
receipt of a dividend on this claim by the appellant. 

STATEMENT OF FACTS. 

Both the appellant and the appellee are finance 
companies which have been doing business in the 
District of Columbia for a great number of years, 
and both of which have dealt with the Washington 
Cadillac Company, referred to as the Washington 
Company, for a great many years. 

The four automobiles involved were manufactured 
in Detroit by the Cadillac Motor Car Company. The 
Washington Company sold the product of the Cadil¬ 
lac Motor Car Company, in Washington, D. C. The 
method of dealing in regard to the four cars in ques¬ 
tion was as follows: 

The Washington Company sent an order to the 
Cadillac Motor Car Company for the cars. The 
Cadillac Motor Car Company shipped them to Wash¬ 
ington on bills of lading consigned to its own order, 
said bills of lading being identical with Defendant's 
Exhibit 1-K. It then forwarded the bill of lading, 
with others papers all forming a set of documents, to 
the Federal-American National Bank, Washington, 
D. C. The accompanying papers were as follows: 
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(1) Bills of sale, under which titles to j the cars 

were transferred to the appellee, Genera) Motors 
Acceptance Corporation. These were executed in 
Detroit simultaneously with the shipment ofithe cars. 
They are all identical in form with Defendant’s Ex¬ 
hibit Xo. 1. | 

(2) Trust receipts, unexecuted, which arje identi¬ 
cal in form with Defendant’s Exhibit Xo. 1-A, and 
which is in words and figures as follows: j 

| 

“TRUST RECEIPT 

1 

Received of General Motors Acceptance Corp¬ 
oration the Motor V ehicles described al)ove. 

I (we) hereby acknowledge that sai<jl Motor 
Vehicles are the Property of Said Genera) Motors 
Acceptance Corporation and agree to take and 
hold the same, at my (our) sole risk tfs to all 
loss or injury, for the purpose of storjng said 
property; and I (we) hereby agree fo keep 
said Motor Vehicles brand new and not to op¬ 
erate them for demonstrating or otherwise, ex¬ 
cept as may be necessary to drive saicj Motor 
Vehicles from freight depot or from abpve city 

to my (our) place of business with all c)ue care 
at my (our) risk en route against all lbss and 
damage to said Motor Vehicles, Persons qr Prop¬ 
erty, and to return said Motor Vehiclesjto said 
General Motors Acceptance Corporation! or its 
order upon demand; and pay and discharge all 
taxes, encumbrances and claims relative thereto. 
I (we) hereby agree not to sell, loan, deliver, 
pledge, mortgage, or otherwise dispose 6f said 
motor vehicles to any other person until after 
payment of amounts shown on Dealer’s Record 


i 

i 

i 

i 
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of Purchase and Release of like identification 
number herewith. I further agree that the de¬ 
posit made by me (us), in connection with this 
transaction, may be applied for reimbursement 
for any expense incurred by General Motors 
Acceptance Corporation, in the event of breach 
of this Trust or repossession of said Motor 
Vehicles. 

It is further agreed that no one has authority 
to vary the terms of this Trust Receipt. 

Executed this lune 28, 1930, at Washington, 
D. C. 

The Washington Cadillac Co., 

By Rudolph Jose.” 

Witness, Wm. J. Dejarnette. 

(3) A sight draft drawn by the Cadillac Motor 
Car Company on the Washington Company, payable 
to the order of the Federal-American National Bank, 
in a certain sum of money (approximately ten per 
cent of the purchase price of the car), in form simi¬ 
lar to Defendant's Exhibit No. 1-C. 

(4) A letter addressed to the Federal-American 
National Bank, inclosing said documents and giving 
instructions for closing the transaction, said letter be¬ 
ing identical in form to Defendant's Exhibit No. 1-H. 

At the same time that the bill of lading, letter, and 
other documents were forwarded to Washington, 
the Cadillac Motor Car Company also addressed 
letters of instruction to the Washington Company and 
to the appellee, G. M. A. C.. similar to Defendant’s 
Exhibits numbered 1-1 and 1-J, respectively. 

The testimony further disclosed that when the 
Federal-American National Bank received the docu- 



v W/- • 

CjUjofu '* Ife’vV- u 


ments referred to, it notified the Washington Com¬ 
pany, which sent one of its officers to the jBank to 
close the transaction. In each instance the following 
transactions took place at the bank: 

The Washington Cadillac Company paid tjie draft 
for 10%. It also signed the trust receipt. Hereinbe¬ 
fore set out, and signed a promissory note payable to 
G. M. A. C. for the amount necessary to reimburse 
the appellee for its payment to the Cadillac Motor Car 
Company of the balance due on said car. Tfhe note 
is similar in form to Defendant's Exhibit I^o. 1-B. 
When these transactions had been concluded, the 
Bank turned over to the representative of thq Wash¬ 
ington Company the bill of lading for the carj and to 
the appellee, G. M. A. C., the bill of sale, trust re¬ 
ceipt, and promissory note, all duly executed, is here¬ 
inbefore shown. | 

i 

l 

The General Motors Acceptance Corporation then 
paid, in accordance with its manner of dealing, to the 
Cadillac Motor Company the balance of the purchase 
price of the car. | 

The transactions relative to the four cars iti ques¬ 
tion took place on October 5, 1929: January 18|, 1930; 
June 28, 1930: and September 4, 1930. j 

I 

About April 26, 1930, a representative of the ap¬ 
pellee called on the appellant and talked w|ith its 
officers and agents, explaining that the appellee was 
financing automobiles for the Washington Coippany, 
and stating that he wished to compare record^ wfith 
the appellant to determine that they (appellant) were 
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making no loans on the same cars. On April 26th 
the appellee's representative exhibited a list of about 
twenty-five cars to the officers of the appellant, who 
compared records of the appellant with him, and no 
duplications were found. Among the cars on appel¬ 
lee's list exhibited to appellant on this date were two 
of the cars involved in this suit, numbered 507.889 
and 502,055 (Record 75). At the time of these in¬ 
terviews, the appellant had dealt with none of the 
cars involved in this action, and subsequently it. the 
International Finance Corporation, loaned money on 
each one of the cars. A witness for appellant testi¬ 
fied that another representative of the appellee came 
to check for duplications “once or twice during the 
year 1930“ (Record 78). lie further testified that 
he knew that G. M. A. C. was financing cars for 
the Washington Company at the same time the 
plaintiff was financing cars (Record 69). 

The appellant loaned money on two of the cars 
on August 29, 1930. These were the two cars which 
were on the list shown to its officers on April 26, 
1930, at which time they were told that the appellee 
had already financed them. The two remaining loans 
were made on October 23, 1930, and September 4, 
1930. Each of these, of course, was made after the 
transactions of the appellee. The method by which 
the appellant loaned its money was as follows: 

A representative of the Washington Cadillac Com¬ 
pany would call at the office of the appellant. Inter¬ 
national Finance Corporation, with a yellow sheet 
of paper, upon which would be written the descrip- 
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tion of a car and its number. This representative 
also had with him a paper writing executed by the 
Washington Company, purporting to be aj receipt 
for the car, in words and figures as follows J 

i 

j 

PLAINTIFF’S EXHIBIT No. j. 

Dec. 8, 1932. j 

$2,800.00 Washington, I). C\, Aug. 29, 1930. 

i 

Received of the International Finance Corp¬ 
oration, automobile (Cad. Fit. 5-1* Seddn) En¬ 
gine No. 502055, which we understand is be¬ 
ing loaned to us by them to be placed ] on our 
floor for sale. In the event that this automobile 
is sold, proper settlement will be made to| the In¬ 
ternational Finance Corporation, and iif it be 
placed in a warehouse, the warehouse receipt will 
be delivered to them. I 

Tiie Washington Cadillac (Jo., 

By Rudolph Jose, 

President." 


Upon receipt of this document, the appellanjt issued 
to the Washington Company its check for the sup¬ 
posed purchase price of the car, as shown jon the 
yellow sheet of paper, taking in return the cjieck of 
the Washington Company for 10% thereof, jso that 
the net result of the transaction would be ja loan 
for 90% of the so-called purchase price of the) car, as 
shown on said yellow sheet of paper. (Record 68.) 
The witnesses for the appellant, the plaintiff | below, 
admitted that when the loans were made on tjhe sev¬ 
eral cars, no inquiry was made of the Washington 
Company as to whether they owned the cars or had 


i 
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paid for them, nor did they make any inquiry con¬ 
cerning the title of the Washington Company to said 
cars (Record 66, 70). 

Testimony of Ernest E. Plerrell (Record 65) and 
Paul Raymond Boesch (Record 69) for the appellant, 
that there was a general “understanding" with the 
Washington Company that it had title to the cars, 
was admitted, subject to the defendant’s objection 
that such testimony did not specify any particular 
transaction involved in this suit; that it related to 
res inter alia acta: and that it could, under no cir¬ 
cumstances, bind the defendants unless it was shown 
that the Washington Company had title to the cars 
involved. 

The testimony shows that the appellant, the plain¬ 
tiff below, was never told that the Washington Com¬ 
pany had title to the particular cars in question. Mr. 
Bontz handled all of the transactions for the Wash¬ 
ington Company (Record 68, 70). On cross-exami¬ 
nation, he was asked if he made a misrepresentation 
to the International Finance Corporation when he 
told them the Washington Company had title to the 
cars. The witness answered, “No, I did not say that 
they had title to them." Again, when he was asked, 
“You never told them you had title to them," his 
answer was “Xo." (Record 71.) 

It was stipulated that the four automobiles herein 
involved were taken by the General Motors Accept¬ 
ance Corporation, and that their value was as stated 
in the declaration. 
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It was also stipulated that since the filing] of this 
cause, the appellant had filed a claim in a proceed¬ 
ing know as ‘‘In the Matter of Washington Cadillac 
Company, Bankrupt, Bankruptcy No. 2447,f alleg¬ 
ing that it had made loans to the bankrupt! in the 

amounts and on the automobiles as claimed in this 

1 

suit, which claim was allowed bv the Referee in 
Bankruptcy, and on the 28th day of May, 1 ( )32, the 
Trustee in Bankruptcy paid the appellant 10% of the 
respective claims on said automobiles as a general 
creditor of the bankrupt, and that on the 31st'day of 
May, the Trustee in Bankruptcy paid a further divi¬ 
dend to the plaintiff as a general creditor of 12.23% 
of the balance of its said claim on each of said cars. 

] 

MOTION TO DISMISS APPEAL. 

I 

A motion to dismiss this appeal has been pled by 
the appellee, on the grounds that after hearihg the 
evidence, the Court entered a general finding fjor the 
defendant, upon which a judgment was entered, that 
no exceptions whatever were taken by the appellant 
to any of the rulings of the trial court: no requests 
for findings of ultimate facts were submitted,! upon 
which an exception could have been reserved! upon 
refusal by the Court to so find; no exceptiop was 
taken to the finding of the Court below in fayor of 
the defendant; no requests for rulings of law I were 
submitted to the lower Court, upon which ap ex¬ 
ception could have been reserved, upon refushl by 
the Court to so rule: no exceptions were takpn to 
any rulings or conclusions of law made by the jower 
Court, and the so-called bill of exceptions ip the 


i 
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record in this case is a mere statement of the evi¬ 
dence, certified to by the trial justice, but contains 
no actual exceptions preserved by the appellant. 

ARGUMENT. 

Motion to Dismiss. 

It has been established bv several decisions that 

* 

such a so-called bill of exceptions, as has been filed 
in this case, constitutes nothing more than a tran¬ 
script of the evidence, certified to by the trial justice, 
and that it is not such a bill of exceptions as will be 
considered by this Court on an appeal. There is 
nothing therein contained which shows that there 
were any requests for special findings of ultimate 
facts or rulings of law, or that there were any find¬ 
ings of fact or rulings of law. Xor does the so- 
called bill of exceptions show that there were any 
exceptions taken during the trial, or that any excep¬ 
tion was taken to the general finding for the de¬ 
fendant. 

Sections 70 and 71 of the Code of Law for the 
District of Columbia provide as follows.: 

“Issues of fact in civil causes may lie tried 
and determined by the Court without the inter¬ 
vention of a jury whenever the parties or their 
attorneys of record file with the clerk a stipu¬ 
lation in writing waiving a jury. The finding of 
the Court upon the facts, which may be either 
general or special, shall have the same effect as 
the verdict of a jury. 

“In such case an exception may be taken to 
any ruling of the Court during the hearing and 
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to such finding: on the ground that the evidence 

o 

was insufficient in law to justify it, and!may be 
stated in a bill of exceptions as in cajse of a 
jury trial.” 

The question involved in this motion to! dismiss 
was considered by this Court in Neely ElectHc Con- 
struct ion and Supply Co. v. Browning, 25 App. D. C. 
page 84. In this case, trial was had before a Justice 
of the Supreme Court of the District of Columbia, 
sitting without a jury. The case involved th<b title to 
goods seized under execution. Evidence was taken 
before the Court, upon which the Court rendered its 
finding. Xo exceptions to rulings of the Trial Court 


were taken and no proper bill of exceptions 
this Court. We quote from the decision as 


filed in 
follows: 


“As has been stated, the record discloses 
neither bill of exceptions nor requests fof finding 
of ultimate facts, nor agreed statement iof facts 
signed by the parties or by their attorneys. It 
contains what is termed a ‘Certified Statement 
of Testimony and Proceedings,' which [is certi¬ 
fied by the trial judge in the following words: 
‘I certify that the foregoing is an accurate state¬ 
ment of the testimony and proceeding^ in the 
cause.’ Such report of the trial judge* is not 
the equivalent of a bill of exceptions! special 
verdict, or an agreed statement of fact$. Suy- 
dam v. Williamson, 20 How. 427, 15 L.jed. 978. 

“In United States Trust Co. v. New | Mexico, 
183 U. S. 535, 46 L. ed. 315, 22 Sup. jCt. Rep. 
172, at page 540, the Court said: ‘Ah agreed 
statement of facts may be the equivalent of a 
special verdict or a finding of facts upqn which 
a reviewing court may declare the applicable 
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law, if such agreed statement is of ultimate 
facts; but if it be merely a recital of testimony 
or evidential fact, it brings nothing before an 
appellate court for consideration. * * * The 

certified statement of facts is insufficient, and 
presents nothing for examination/ 

“But is is urged on behalf of the appellant 
that heretofore this Court has been lenient in 
taking jurisdiction of cases where the records 
were faulty, and reference is made to Wilkins 
& Co. v. Hillman, 8 App. D. C. 469. In that 
case it was expressly stated that there were spe¬ 
cial circumstances which induced the Court to 
take jurisdiction, notwithstanding that it was 
there stated that the proper mode for bringing 
up cases of this kind for review was by bill of 
exceptions. It was plainly said, at page 476, 
that ‘our decision in this instance is not to be 
drawn into a precedent for the government of 
future cases/ It is neither fair to the trial 
court nor to litigants that plain and well-settled 
rules of practice should be ignored. The power 
to do so, conceding it to exist in the appellate 
court, should only be exercised, if at all, in ex¬ 
treme cases where otherwise there would be a 
plain miscarriage of justice. No such reason is 
disclosed in the case at bar.” 

This Court also had occasion to construe Sections 
70 and 71 of the Code of Law for the District of 
Columbia, hereinbefore cited, in the case of Goode v. 
United States of America, 44 App. D. C. page 162, 
which case involved the condemnation of goods al¬ 
leged to have been misbranded in violation of an 
Act of Congress, known as the Pure Food Act. A 
jury trial was waived by the parties and the case 


tried before the Court. This Court, in the case just 
cited, refused to consider any questions which were 
not raised in the Court below and as to \yhich no 
exceptions were taken. We quote from a portion of 
this Court's decision in the case, as follows:) 

“Inasmuch as provision has been made in the 
District of Columbia for a trial of issued of fact 
in civil cases by the Court without a jbry, the 
ruling in the Campbell case does not apjply. In 
this jurisdiction the finding of the Coprt upon 
the facts, which may be either general od special, 
has the same effect as the verdict of j a jury. 
An exception may be taken to any ruling! the the 
Court during the hearing and to such j finding, 
on the ground that the evidence was insufficient 
in law to justify it, and may be stated ^n a bill 
of exceptions as in case of a jury triql. See 
D. C. Code, secs. 70. 71 (31 Stat. at 11. 1200, 
1201, Chap. 854). j 

“From the foregoing it is apparent that our 
review of this case must be confined to questions 
of law presented by the record proper, | and to 
such other questions as may have been reserved 
by exceptions duly noted during the progress 
of the trial." j 

We respectfully take occasion in this brief; to call 
attention to Section 700 of the Revised Statutes, 6 
Federal Statutes, Annotated, 2nd Edition, pa^e 205, 
which provides that when an issue of fact in a civil 
cause is tried and determined by the Court, vyithout 
the intervention of a jury, the rulings of the! Court 
in the progress of the tral of the cause, if excepted 
to at the time and duly presented by bill of [excep¬ 
tions, may be reviewed, and when the finding jis spe- 
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cial, the review may extend to the determination of 
the sufficiency of the facts found to support the judg¬ 
ment. We have given the substance of Section 700 
of the Revised Statutes, in order to call this Court's 
attention to the similarity between its provisions and 
those of Sections 70 and 71 of the Code of Law for 
the District of Columbia. The Section (700, R. S.) 
has been construed by the Supreme Court of the 
United States in Fleishman v. U. S., to the use of 
Forsburg, reported in 270 L\ S. 349, 70 L ed., page 
624. The case involved a contractor’s liability on a 
bond given fpr work to be performed for the United 
States Government. The assignment of errors chal¬ 
lenged the affirmance of the judgment below because 
of the action of the district court in overruling the 


demurrers to the original and amended declaration 
and petitions; in allowing the amendments to the 
original declaration and petitions: and in makng vari¬ 
ous other “holdings” and “findings,” in reference to 
matters of law and fact. The Supreme Court said: 
“It is dear that none of these questions are open to 
review except those which arise upon the pleadings.” 

This case states the law so clearly that we feel 

* 

justified in quoting extensively from it, as follows: 


“The opinion of the trial judge, dealing gen¬ 
erally with the issues of law and fact and giv¬ 
ing the reasons for his conclusion, is not a spe¬ 
cial finding of facts within the meaning of the 
statute. Louisiana Mut. Ins. Co. v. Tweed. 7 
Wall. 44, 51. 19 L. ed. 65, 66: Dickinson v. 
Planters* Tank. 16 Wall. 250. 257. 21 L. ed. 
278. 279: Raimond v. Terrebonne Parish. 132 
U. S. 192. 194, 33 L. ed. 30). 310. 10 Sup. Ct. 
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Rep. 57; British Queen Min. Co. v. Baker Silver 
Min. Co. 139 U. S. 222, 35 L. ed. 147, ill Sup. 
Ct. Rep. 523; York v. Washburn, 64 Cj. C. A. 
132, 129 Fed. 564, 566; United States v. Sioux 
City Stock Yards Co., 192, C. C. A. 5^8, 167 
Fed. 126, 127. And it is settled by repeated 
decisions that, in the absence of special findings, 
the general findings of the Court is conclusive 
upon all matters of fact, and prevents finy in¬ 
quiry into the conclusions of law embodied there¬ 
in, except in so far as the rulings during the 
progress of the trial were excepted to aid duly 
preserved by bill of exceptions, as required by 
the statute. Norris v. Jackson, 9 Wall. 125, 
128, 19 L. ed. 608, 609: Miller v. Brooklvn L. 
Ins. Co. 12 Wall. 285, 300, 20 F. ed. 398,' 401 : 
Dickinson v. Planters’ Bank, 16 Wall, 25/1, 21 L. 
ed. 279: Mercantile Mut. Ins. Co. v. ffolsom, 
18 Wall. 237, 248, 21 L. ed. 827, 832: Qooper 
v. Omohundro, 19 Wall. 65, 69, 22 L. ed. 47, 
48: Springfield F. & M. Ins. Co. v. Sea, 2lj Wall. 
158, 161, 22 L. ed. 511, 512: Martintop v|. Fair¬ 
banks, 112 U. S. 670, 673, 28 L. ed. 86i, 863, 
5 Sup. Ct. Rep. 321: Boardman v. Toffev, 117 
U. S. 271, 272, 29 L. ed. 898, 6 Sup. Cf. Rep. 
734; British Oueen Min. Co. v. Baker [Silver 
Min. Co. 139 U. S., 222, 35 L. ed. 147, 1|1 Sup. 
Ct. Rep. 523: Lehnen v. Dickson, 148 U. |S. 71, 
73, 37 L. ed. 373. 374, 13 Sup. Ct. Rep. 481; 
St. Louis v. Western U. Teleg. Co., 166 U. S. 
388, 390, 41 L ed. 1044, 1045, 17 Sup. Ct. Rep. 
608; Vicksburg, S. & P. R. Co. v. Andjerson- 
Tully Co., 256 U. S. 408, 415, 65 L ed.l 1020, 
1026, 41 Sup. Ct. Rep. 524: Law v. ibnited 
States, 266 U. S. 494, 496, 69 L. ed. 401,, 402, 
45 Sup. Ct. Rep. 175: Humphrevs v. Thircjl Nat. 
Bank, 21 C. C. A. 538, 43 U. S. App. 698, 75 


Fed. 852, 855; United States v. Sioux City Stock 
Yards Co., supra, 127 (167 Fed.) To obtain a 
review by an appellate court of the conclusions 
of law a party must either obtain from the trial 
court special finding's which raise the legal prop¬ 
ositions/or present the propositions of law to the 
Court and obtain a ruling on them. Xorris v. 
Jackson, supra, 129 (9 L. ed. 609); Martin v. 
Fairbanks, 112 U. S. 673, 28 L. ed. 863, 5 Sup. 
Ct. Rep. 321. That is, as was said in Hum¬ 
phreys v. Third Xatl. Hank, 21 C. C. A. 538, 
43 C. S. App. 698, 75 Fed. 855, ‘he should re¬ 
quest special findings of fact by the Court, 
framed like a special verdict of a jury, and then 
reserve his exceptions to those special findings, 
if he deems them not to be sustained by any 
evidence; and if he wishes to except to the con¬ 
clusions of law drawn by the Court from the 
facts found he should have them separately 
stated and excepted to. In this way, and in this 
way only, is it possible for him to review com¬ 
pletely the action of the Court below upon the 
merits.’ 

“These rules necessarily exclude from our con¬ 
sideration all the questions presented by the as¬ 
signment of errors except those arising on the 
pleadings. All the others relate either to matters 
of fact or to conclusions of law embodied in 
the general finding. These are not open to re¬ 
view, as there were no special findings of fact 
and no exceptions to the rulings on matters of 
law were taken during the progress of the trial 
or duly preserved by a bill of exceptions. The 
defendants offered no exceptions to the rulings 
of the Court until after the writ of error had 
issued, transferring jurisdiction of the case to 
the Court of Appeals. And the recitals in the 
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subsequent ‘bills of exceptions' that tfee excep¬ 
tions, then for the first time presented! were to 
be taken as made before the entry of ^he judg¬ 
ment, are nugatory. A bill of exceptions is not 
valid as to any matter which was not! excepted 
to at the trial. Walton v. United States, 9 
Wheat. 651 657, 6 L. ed. 182, 184; j\etna F. 
Ins. Co. v. Boon, 95 U. S. 117, 127, 24 L. ed. 
395, 396.” 

I 

While this brief was in course of preparation, 

• ^ . j 1 

this Court handed down a decison affirming a judg¬ 
ment of the Supreme Court of the Districf of Co- 
lumbia, on the sole ground that there was no bill 
of exceptions in the case. The record in {hat case 
presented a situation which is parallel to thb instant 
case. We refer to the case of Bessie D. Darby v. 
Montgomery County Xational Bank, No. 15805, in 
this Court, decided October 30, 1933. | 

i 

For the reasons stated, it is respectfully submitted 
that this motion to dimiss or affirm should be {granted. 

i 

Facts Alleged in Declaration Not Proved. 

i 

In Counts one, three, five, seven and ninje of the 
Declaration, the appellant alleged that it kvas the 
“owner'" of the several cars involved; that j the de¬ 
fendant wrongfullv converted them to its Own use. 

* # i 

During the trial, the only evidence offered to sup¬ 
port this allegation of “ownership" was the feo-called 
trust receipts of the plaintiff below, appellant here, 
which read: “Received of the International IFinance 
Corporation" (then follows description of ear j ‘‘which 
we understand is being loaned to us by {hem to 
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be placed on our floor for sale. In the event that 
this automobile is sold, proper settlement will be 
made to the International Finance Corporation, and 
if it be placed in a warehouse, the warehouse receipt 
will be delivered to them.” This was signed bv the 
Washington Cadillac Company. 

The testimony shows that the appellant never had 
title to the cars other than what it received through 
this instrument. Obviously, the receipt does not con¬ 
vey any title from the Washington Company to the 
plaintiff. Certainly it is not sufficient for the appel¬ 
lant to support its allegation that it is the "owner” 
as alleged. 

Having failed to prove this essential allegation, the 
plaintiff’s case failed on these counts. 

In Counts two, four, six, eight and ten of the 
Declaration, the appellant alleged that the Cadillac 
Motor Car Co. sold and delivered the cars to the 
Washington Company under a conditional sales con¬ 
tract, which was assigned to G. M. A. C., and that 
to secure a loan on the cars the appellant took a 
pledge and delivery of the cars. Reference to the 
undisputed facts which have already been outlined 
shows that none of these allegations was proved. 
The Cadillac Motor Car Co. did not sell and deliver 
the cars to the Washington Cadillac Company under 
a conditional sales contract; it transferred title to 
the G. M. A. C. bv bill of sale, and the G. M. A. C. 

ar 

transferred possession of the cars to the Washington 
Company. Nor did the appellant take a pledge and 
delivery of the cars. It is too well established to 



I 

I 

I 

I 

I 

j 
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require citation of authorities that a pledge is not 
valid where there is no transfer of possession, but 
admittedly in this case possession remained in the 
Washington Cadillac Company. 


The variance between the allegations and 
is sufficient to deny the appellant’s claim 
counts. 


the proof 
| on these 


It, therefore, follows that appellant has failed to 
prove its allegations, and its case must con$equentlv 
fail. ^ ! 

Appellant Had Notice of Appellee’s Title. 

By its pleas to the declaration, the appellee raised 
the issue that the plaintiff below ought not to main¬ 
tain its cause of action because it had actual notice 
that two of the cars had been financed by the appel¬ 
lee, and the plaintiff below was further advised and 
apprised of sufficient facts to put it on inquiry when 
it loaned the money on all of the cars, ancj that it, 
therefore, did not act with bona fides and is not 
an innocent third party. 

What is the picture presented here? A finance 
company of twelve or more years' experience, the 
appellant presumably possessed of ordinary business 
sagacity, and with an intimate knowledge <pf auto¬ 
mobile financing, was approached on April 2|6, 1930, 
by a representative of a rival finance company, and 
the appellant's officers were advised that the appellee 
company was financing a large number of cars for 
the Washington Company, the same company for 
which the appellant had been financing c^rs for 
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many years. Appellee’s representative explained that 
he wished to make a check to see that neither com¬ 
pany was financing* the same cars for the Washing¬ 
ton Company; he submitted a list of cars which ap¬ 
pellee had already financed. A check was made and 
no duplications were discovered. 

The list which was presented on this occasion in¬ 
cluded two of the cars involved in this case on 
which the appellant subsequently made loans. Xo 
inquiry was ever made by appellant as to whether 
these cars had been released before it made its loans 
subsequently. Quite obviously, as to these cars, the 
appellant had actual notice of the rights of the ap¬ 
pellee and may not contend it was prejudiced by the 
failure of the appellee to record its trust receipts. 

This was not all, however. Cars were checked 
on at least one additional occasion and possibly twice. 
Nevertheless, the appellant undertook to make loans 
to the Washington Company without making inquiry 
of the appellee. A person is charged with notice 
of facts when he is in possession of such informa¬ 
tion as would put a prudent man on inquiry. 

What would have been a prudent course of action 
under the circumstances? Ordinarily, an experienced 
finance company or bank would lend no money on 
security until the title, ownership and possession of 
the borrower were assured. Manifestly, it was the 
duty of the appellant, with the knowledge it had, to 
make inquiry of G. M. A. C. In spite of this, 
however, it loaned money to the Washington Com¬ 
pany on the strength of a general “understanding” 
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that at all times the borrower would have! a good 
title to the cars. It made no inquiry of anybody 
concerning the ownership and title of th^ Wash¬ 
ington Company to the cars supposedly in it$ posses¬ 
sion. It simply paid its money over on the Strength 
of a receipt given it for the cars, and made no effort 
to verifv anv of the vital facts essential to t|he safe- 
guarding of its loans. In short, it simply c 
eyes to ordinary and reasonable prudence in 
the loans, depending entirely on its confidence in the 
Washington Company, which confidence, as later de¬ 
velopments show, was misplaced. It now a^ks this 
Court to visit the consequences of its carelessness and 

i 

misplaced confidence on the appellee. If aijiy legal 
authority is needed to sustain our contention^ in this 
regard, we respectfully call the Court’s attention to 
the following cases: 

Splain v. Goodrich Rubber Co., 53 App. D. C. page 
300, where it was held that failure to record a bill 
of sale does not invalidate it as against United States 
Marshal levying with notice. 

I 

In Minnix Co. v. Smith & Bros. Typewri\er Co., 
33 App. D. C. 357, the testimony showed tjiat the 
vendee, under a conditional contract of sale of a 
typewriter from L. C. Smith & Bros. Typewriter Co., 
moved the machine from Boston to Washington, and 
offered to sell it to the defendant, N. M. Minjiix Co. 
The Minnix Company called by telephone tffe local 
agent of the plaintiff, L. C. Smith & Bros.| Type¬ 
writer Co., and inquired if they had any claim against 
the machine. The agent of the plaintiff callejd upon 


josed its 
making 
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the defendant, with a list of the numbers of machines 
which had been reported to him by plaintiff as lost 
or stolen. After an examination, the agent of the 
plaintiff told defendant that the records of his office 
showed nothing against the machine, but suggested 
that the transaction looked suspicious and advised 
the defendant not to buy the machine. Regardless 
of this suggestion, the defendant purchased it. Suit 
was filed for the recovery of the machine before a 
Justice of the Peace. An appeal was taken to the 
Supreme Court of the District. On hearing the evi¬ 
dence, the trial court ruled that the title to the ma¬ 
chine never passed from the plaintiff, and directed the 
jury to return a verdict accordingly. From that 
judgment, the case was appealed to the Court of 
Appeals. In deciding the case this Court did not 
specifically pass on the question of notice, but held 
that the directed verdict for the plaintiff was proper, 
for the reason that the title never passed out of the 
plaintiff. Small, the original vendee under the con¬ 
ditional sale contract, got no title, nor did his vendee, 
the defendant, get a good title. 

In Manoguc v. Bryant. 15 App. D. C. 245, a case 
involving a mortgage on real estate, it appeared that 
the deed of trust described the property as having a 
frontage of 34 feet on a certain street, instead of 
42.35 feet. The property was covered with a build¬ 
ing with no intermediate wall to mark any division 
of the frontage, and it was understood and belived 
by the parties that the description in the deed of 
trust covered the entire building. It developed that 
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the judgment creditor, prior to the recovery of his 
judgment, had knowledge of the premises mortgaged 
by his debtors, and of the condition and uses of the 
building thereon, and this Court held that the knowl¬ 
edge possessed by the judgment creditor charged him 
with notice of the equitable right of the mortgagee 
to have the mis-description in the mortgage corrected. 

The Court, in its decision, among other things, said: 

I 

I 

“If the decree in this case can be upheld at 
all, it must be upon the ground of knowledge by 
Manogue (judgment creditor) of the! equity 
of Bryant before the recovery of his jujdgment 
and the attachment of its lien. Subsequent no¬ 
tice, actual or constructive, would clearly be of 
no avail. 

* * * * * | 

“ ‘From the almost uniform current df deci¬ 
sions we gather these rules: That the general 
intent of the statutes of registry is to protect 
innocent persons against prejudice from; secret 
conveyances, by providing means through! which 
they can know the condition of titled: that 
where they acquire such knowledge by j means 
other than registrv, thev do not stand ijn need 
of such protection, and do not as a general rule, 
come within the purview of the statutes: and 
that the statutes will he so construed unless their 
terms exclude such construction.’ See, also, Le¬ 
banon Sav. Bank v. Hollenbeck, 29 Mini}. 322; 
United States v. Howgate, 2 Mackey, 408, 416; 
Duke v. Clark, 58 Miss. 465, 475: Wajker v. 
Ellidge, 65 Ala. 51, 57: Grace v. Wade, 45 Tex. 
522, 527; Overstreet v. Manning, 67 Tei. 657, 
663; Stevenson v. Texas R. R. Co., 105 jU. S. 
703; Columbus Buggy Co. v. Graves, 1Q8 Ill. 


459, 462; Noyes v. Hall, 97 U. S. 34, 37; Massey 
v. Hubbard, 18 Fla. 688, 690; Swan v. Moore, 
14 La. Ann. 883, 886. 

***** 

“The knowledge of facts or circumstances 
reasonably sufficient to put a person of ordinary 
prudence upon inquiry which, if pursued with 
proper diligence, would lead to the discovery of 
the actual condition of the title, is equivalent 
to knowledge direct and certain. 

***** 

“But notwithstanding the absence of these 
conditions, the peculiar circumstances of the 
case are, in our opinion, sufficient to constitute 
notice to the judgment creditor, before the rendi¬ 
tion of his judgment, of the equitable rights of 
the mortgagee. 

“ 11 is knowledge of the premises, of the con¬ 
ditions and uses of the building, and his un¬ 
avoidable apprehension of the improbability that 
any reasonable person would make a loan upon 
an undiyided and inseparable part of the build¬ 
ing which gave value to the security, led him 
to believe, as he clearlv and confessedly did be¬ 
lieve, that the deed of trust embraced, and was 
intended by the parties to embrace, all of the 
ground occupied by the building. Had he, at 
the timy of commencing his suit against the 
Langs, and with a view to ascertaining the own¬ 
ership of unencumbered land by them, actually 
measured the M Street front and found the un¬ 
embraced strip, the conditions above mentioned 
would inevitablv have suggested to him the rea- 
sonable probability of the mutual mistake of the 
parties in describing that frontage as thirty- 
four feet instead of fortv-two and thirtv-five 

ml 9 


one hundredths feet in length. Inquiry of the 
parties would have led to direct information of 
the fact/’ j 

In the case of Morimura v. Sarnaha, 25 App. I). C. 
189, it appeared that the firm of Haggar Bjros. and 
Daavid Company were engaged in business jas deal¬ 
ers in oriental rugs. Thev were indebted! to the 
plaintiff and various merchants on Xovenjber 30, 
1903, in the sum of $11,392.00 for merchandise sold 
and delivered to them between October 1 $th and 
November 27th, 1903. On November 30, 1903, they 
sold their stock in bulk to Mansour Samahai They 
then wrote a letter to the plaintiff, notilying the 
plaintiff that they had sold their entire stock jn trade 
to the said Sarnaha. Plaintiff thereupon bygan an 
action of assumpsit against Haggar Pros and Daavid 
Company, and a writ of attachment was; issued, 
attaching sufficient of the goods in the h^jnds of 
Sarnaha to satisfy the plaintiff's claim. Sarnaha an¬ 
swered the garnishment, alleging that he had pur¬ 
chased the goods from the defendants for the sum 
of $10,679.60, and at the time of the purchase he 
had “no notice either actual, constructive, Express 
or implied” of the existence of any claims jagainst 
his vendors. Issue was joined on the answer.j Trial 
was had and there was a verdict for the garnishee. 
This was reversed in the upper court and a n^w trial 
was granted. 

In discussing the question of whether the purchase 
was made without notice of the existence of any 
claims against the vendors of the goods, the! Court 
said: 
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“Where a sale has been made by the vendor 
with the intent to defraud creditors, it is not 
necessary to constitute bad faith in the pur¬ 
chaser, who may have paid a valuable considera¬ 
tion. that he either actuallv participated in the 
scheme to defraud, or had actual knowledge of 
the fraudulent intent of his vendor. Bad faith 
may exist where the facts and circumstances 
of the transaction are such as to put him upon 
inquiry. (Cases cited.) 

“A purchaser from a fraudulent vendor, as 
in other cases of purchasers of defective titles, 
is put upon inquiry where he has knowledge of 
facts and circumstances reasonably sufficient to 
excite the suspicions of a man of ordinary pru¬ 
dence and business capacity as to the purpose 
and intent of his vendor, which, if inquired into 
with ordinary diligence, would lead to the dis¬ 
covery of that purpose and intent. In such a 
case his situation is not different in law from 
that of one who is shown to have had direct and 
certain knowledge. * * * 

“As before pointed out, all that is required is 
that the surrounding facts and circumstances 
shall be reasonably sufficient to excite the sus¬ 
picions of a person of ordinary care and business 
capacity, and prompt an inquiry, which, if prose¬ 
cuted with reasonable diligence in view of all 
the circumstances, would naturally lead to the 
discovery of the fraudulent intent of the vendor. 
It is not required that he shall ‘wilfully abstain 
from making such inquiry to avoid having no¬ 
tice/ ” 

Scnnaha v. Mason, 27 App. D. C. 471. This was 
a suit in replevin brought by the plaintiffs against 
the defendant Samaha. On the trial it was shown 
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that the plaintiffs sold rugs to the firm of Haggar 
Brothers and Daavid Company, upon which there 
was a balance due of something like $l,200.j00. The 
rugs at the time they were replevied were id the pos¬ 
session of Mansour Samaha, the defendant, who 
claimed title to them under a purchase from| the said 
Haggar Brothers and Daavid Company. If further 
appeared that when Samaha purchased the; stock of 
Haggar Brothers and Daavid Company hel did not 
ask them to let him examine their books or to see 

i 

their bills, and did not inquire whether the stock w’as 
consigned to them or whether the goods ijiad been 
paid for, and did not make any investigatidn to see 
if there was anv chattel mortgage on the stckk. He 
further did not ask whether their business ijiad been 
good or bad. or why they wanted to sell opt. The 
question was whether the defendant purchased the 
goods with knowledge of facts sufficient to give him 
notice that the sale was made to him with! fraudu¬ 


lent intent. Judgment was rendered for the |plaintiff 
and this was affirmed. The Court said.: 

i 

i 

! 

“The sale of their stock in bulk for ain inade¬ 
quate consideration, and so soon after jits pur¬ 
chase, also showed a fraudulent intent! Wal- 
brun v. Babbitt, 16 Wall. 577, 21 L. jed. 489. 
There was sufficient evidence offered to warrant 
the submission of the question to the jury 
whether Samaha had knowledge of thje fraud 
when he made the purchase, or, at leasj to put 
him on inquiry. Walbrun v. Babbitt,! supra; 
Morimura v. Samaha, 25 App. D. C. 189; 
Rindskopf v. Myers, 87 \\ is. 80, 57 N. Yy. 967.” 
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Extent of Appellate Court’s Review of Findings of 

Fact Is Very Limited. 

The learned Justice in the Supreme Court of the 
District, before whom this case was tried, filed an 
opinion in which he indicated a general finding for 
the defendant, appellee. We quote from one para¬ 
graph of said opinion as follows: 

“In addition I find that the plaintiff had actual 
notice of the trust receipts involving cars num¬ 
bered 507,889 and 502,055, and that as to the 
other cars the previous course of dealings be¬ 
tween the parties, and the circumstances within 
the knowledge of the plaintiff were sufficient to 
put the plaintiff on notice and to require it to 
make full inquiry into the facts.” (R. 60.) 

Assuming that the lower Court s opinion constitutes 
a special finding of fact under the statute (which we 
deny), and assuming further that the plaintiff (ap¬ 
pellant) had duly excepted to the same, the scope of 
this Court’s review of the case would be confined to 
a mere ascertainment from the record of whether 
there was any evidence or sufficient evidence to sup¬ 
port the finding of the Court below. Cases are nu¬ 
merous to the effect that where the parties request 
the Court to find the facts and the Court does find 
the facts, the parties are precluded by any finding 
that the Court may make. Consequently, if the Judge 
who tried this case found that the appellant had 
actual notice as to two of the cars and were put on 
notice as to the other two cars involved in this suit, 
it is submitted that there was ample testimony in the 
case to justify such a finding. The evidence dis- 
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closes beyond doubt and beyond dispute tha^: the In¬ 
ternational Finance Corporation was put on jnotice as 
to appellee’s dealings with the Washington Com¬ 
pany, not once, but possibly two or three times (R. 
75, 78). Manifestly, then,-there was some [evidence 
and sufficient evidence to justify a finding I that the 
appellant dealt with the Washington Company with 
knowledge of the appellee's dealings with respect to 
the cars in question. 

In the case of Campbell v. Willis, 53 Apj). D. C. 
296, the Court said, among other things: 

“The defendant offered no testimony!. Each 
party moved for a directed verdict. Thje Court 
overruled defendant's motion and sustained 
plaintiff's. The finding of the Court u|pon the 
facts involved in favor of plaintiff is equivalent 
to the finding of a jury (Beutell v. MagOne, 157 
U. S. 154, 157, 15 Sup. Ct. 566, 39 L. ed. 654; 
Empire State Cattle Co. v. Atchison Rv. Co., 
210 U. S. 1, 28 Sup. Ct. 607, 52 L. ed. 931, 15 
Ann. Cas. 70), and therefore cannot jbe dis¬ 
turbed by this Court, unless there is no Substan¬ 
tial evidence to sustain it (McDermott v. I Severe, 
202 U. S. 600, 26 Sup. Ct. 709, 50 L. ed. 1162: 
Glaria v. Washington Southern Ry Co., yO App. 
D. C. 559: Baltimore & Ohio Railroad! Co. v. 
Miller, 37 App. D. C. 218).” 

i 

! 

This rule was followed in Splain vs. Goodrich Rub¬ 
ber Co., 53 App. D. C. 300, in which both Iparties 
moved for directed verdicts at the close of all of the 

testimonv. The Court said: 

* 

“Where both parties request peremptory in¬ 
structions and do nothing more, they therjebv, in 


i 
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effect, submit any question of fact that may be 
in the case to the Court, and his determination is 
not subject to review if there be any evidence 
tending to support it.” 

In Buetcll vs. Magone, 157 U. S. 154, 39 L. ed. 
654, both parties requested the trial Court to return 
a verdict in his favor. The Supreme Court said: 

“* * * As, however, both parties asked 

the Court to instruct a verdict, both affirmed 
that there was no disputed question of fact 
which could operate to deflect or control the 
question of law. This was necessarily a request 
that the Court find the facts, and the parties are, 
therefore, concluded bv the finding made by the 
Court, upon which the resulting instruction of 
law was given. The facts having been thus sub¬ 
mitted to the Court, we are limited in reviewing 
its action, to consideration of the correctness 
of the findng on the law, and must affirm if 
there he any evidence in support thereof.” 

The only question, therefore, which this Court may 
review is whether there was any evidence upon which 
the finding of the Trial Court that there were suffi¬ 
cient facts to put the appellant on inquiry may be 
sustained. We submit that in view of the testimony 
showing that the appellee had notified the appellant 
that it was financing the cars of the Washington 
Company, and the admission of the appellant that 
it knew the appellee was financing the cars, this is 
sufficient for this Court to resolve this question in 
favor of the appellee. 
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Appellee’s Title and Trust Receipt Is Entitled to 
Protection Against the Appellant 

When we come to consider the question of the 
rights of the respective parties growing (jut of the 
methods of financing used, we enter a nejv field of 
law for this jurisdiction. The question of j:he rights 
of the holder of a trust receipt has never b^en raised 
in this jurisdiction. j 

I 

j 

The appellant contends that the trust receipt which 
the General Motors Acceptance Corporation used is 
nothing more or less than a conditional sjales con¬ 
tract which should be recorded under Section 547 of 
the Code. i 


The appellee, on the other hand, relies upon the 
numerous authorities in the Federal courts which 

i 

hold that a trust receipt is not a conditiohal sales 
contract, and does not come within the requirements 

i 

of statutes providing for the recordation of sjuch con¬ 
tracts. After studying the authorities of the jappellee, 

i 

Mr. Justice Hailey stated in his opinion: ! 

“The authorities are so uniform holding that 
‘trust receipts' such as those involvedl in this 
case, where the holder derives his title from the 
seller or some person, are neither chattel mort¬ 
gages nor conditional sales within the jneaning 
of the recording acts, that I feel constrained to 
follow them, although were the question j a novel 
one, I might be inclined to the view that they 
were, in effect, contracts of conditional sales.” 

The trust receipt method of financing automobiles 
was adopted from the old practice of financing im- 
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portations and is in universal use throughout the 
country. The underlying principle of trust receipt 
financing, as we have gathered from the reading of 
the cases and text books, is this: When a bank or 
finance company, on the order of a principal (the 
importer or automobile dealer), makes a purchase of 
property ultimately for him (the importer or auto¬ 
mobile dealer), but on the credit of the bank or 
finance company, or with funds furnished or raised 
by them, and such course is contemplated by the 
parties when the order for the goods is given, they, 
the bank or finance company, may retain the title in 

themselves until thev are reimbursed. One of the 

* 

means by which this may be accomplished, as was 
done in the instant case, is by taking the bill of sale 
in the name of the bank or finance company (G. M. 
A. C.), the property being shipped under a bill of 
lading to the order of the factorv. The draft for 
10 per cent accompanying the bill of lading is paid 
by the dealer (the Washington Company), the bal¬ 
ance being paid by the finance company (G. M. A. C.), 
whereupon the dealer executes a trust receipt in the 
form set out in the record, as used by the G. M. A. C. 
When all of this is accomplished, the bill of lading 
for the cars is then turned over to the dealer (Wash¬ 
ington Company). The plan, it will be noted, is not 
an irrevocable appropriation of the property to the 
importer or automobile dealer. It contemplates the 
withholding of the right to the property, and that no 
title shall vest in the dealer until he has reimbursed 
the finance company the price paid by it. 



In view of the universal use of trust receipts as a 
method of financing commercial transactions, the 
question of whether they constitute chattel mortgages 
or other documents which must be filed to lj)e valid 
against third persons has been the subject o|f many 
decisions. Any apparent conflict of decisions has 
been due, in large part, to the efifect of local record¬ 
ing statutes, warehouse receipts, bills of lading and 
other negotiable instruments, evidencing titld to the 
property involved. A distinction has also bedn made 
between what is known as a true trust receipt and 
that which is not a true trust receipt. As ! will be 
seen from a study of the decisions which will follow, 
it has been held by the proponderant decisions that a 
true trust receipt is not a chattel mortgage or a con¬ 
ditional sales contract, and need not be filed or re¬ 
corded in order to be valid as against third persons 
dealing with the property. 

The underlying distinction between a tru^ trust 
receipt and one which is not a true trust reedipt lies 
in the fact that under the method of true trust receipt 
financing, the bank or finance company derives its 
title not from the dealer or borrower, but froijn some 
third person, usually the seller. In the case of trust 
receipts not of the true type, the bank or finance com¬ 
pany depends for its title upon the dealer dr bor¬ 
rower. A typical situation involving a truj> trust 
receipt, and which is the situation of appellee iin this 
case, is found where a bank or finance company pays 

money to the vendor to enable the vendor’s customer 
* 

to purchase goods. True it is, that a trust receipt 
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possesses some of the attributes of an ordinary chat¬ 
tel mortgage, but it varies therefrom in that in a 
chattel mortgage the title or lien usually passes from 
the debtor directly to the mortgagee, whereas in the 
case of a true trust receipt, the title to the property 
passes from the seller to the bank or finance com¬ 
pany, as security for the debt of the purchaser. 

It is also true that this type of transaction has 
some of the attributes of a conditional sales contract, 
but as will be pointed out in some of the decisions 
to be cited, under a conditional sales contract posses¬ 
sion of the property may not be retaken until there 
is a default, whereas under a trust receipt, possession 
may be retaken at anv time. 

The instant case presents typical examples of both 
the true trust receipt and a trust receipt which is 
not of the true tpye. The G. M. A. C. derived its 
title from the seller, whereas, the International Fi¬ 
nance Corporation derived its title, if any, under its 
so-called trust receipt from the Washington Com¬ 
pany, the borrower. The validity of the type of 
transaction used by the appellant has not been upheld 
by any of the trust receipt cases which we have been 
able to find. W'e shall now consider some of the 
cases involving true trust receipt relations. 

The Supreme Court of the United States, in Dozes 
v. Xational Exchange Dank of Milzeaukee, 91 U. S. 
618, 23 L. ed. 214, considered a true trust receipt 
relation, and decided in favor of the bank which 
financed the transaction. The facts show that W r . P. 
McLaren & jCo., of Milwaukee, received an order 
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from the A. F. Smith Co., proprietors of the Corn 
Exchange Elevator, for three cargoes of wheat. 
McLaren & Co. purchased the wheat and shipped it. 
The bills of lading which were accompanied qy drafts 
drawn on A. F. Smith Co., made the wheat j deliver¬ 
able to the account of \V. G. Fitch, Cashier, c/o 
Merchants Bank, Watertown, N. V. Fitch jwas the 
cashier of the plaintiff bank. The plaintijfF bank 
discounted the drafts and sent them to its agjent, the 
Merchants Bank of Watertown, N. Y., cjirecting 
it to hold the wheat subject to the payment] of the 
drafts. The Merchants Bank of Watertown] N. Y., 
wrote letters to A. F. Smith Co., proprietor^ of the 
Corn Exchange Elevator, inclosing an order | for the 
delivery of each one of the cargoes shippdd from 
Milwaukee, with orders to hold the same uptil the 
payment of the drafts drawn against the cargoes of 
the respective vessels. Without paying the | drafts, 
A. F. Smith Co. sent the wheat to Dows &!Co., in 
New York City, in four other vessels, with bills of 
lading accompanied by sight drafts. These! drafts 
were paid by Dows & Co. 

The plaintiff, the National Exchange Bank jof Mil¬ 
waukee, brought an action of trover against Dows & 

• j 

Co., the defendants below. Judgment was rendered 
for the plaintiff and affirmed in the Supremd Court 
of the L’nited States. The Court said: 

“The Merchants Bank, having been only spe¬ 
cial agents of the owners, had no power tp make 
such a delivery as would divest the ownership 
of their principals. Stollemvcrck v. Thacker, 
115 Mass. 224. And they made no atteimpt to 



divest that ownership. They guardedly retained 
the jus disponendi . Concurrently with their di¬ 
rections that the wheat should be delivered to the 
elevator i in the very orders for the delivery, 
thev stated that the cargoes were for the account 
of \V. G. Fitch, Cashier, and were to be held 
subject to their order. By accompanying letters 
to the proprietors of the elevator, they stated 
that the cargoes were delivered to them ‘to be 
held subject to and delivered only on payment of 
the drafts drawn by McLaren & Co.’ All this 
contemplated a subsequent delivery, a delivery 
after the receipt of the grain in the elevator, 
and when the drafts should be paid. It nega¬ 
tives directly the possibility that the delivery into 
the elevator was intended as a consummation of 
the purchase, or as giving title to the purchasers. 
It was a clear case of bailment, utterly inconsist¬ 
ent with the idea of ownership in the bailees. 
A man cannot hold as bailee for himself. By the 
act of accepting goods in bailment he acknowl¬ 
edges a right or title in the bailor. When there¬ 
fore as was said in the Court below, ‘the pro¬ 
prietors of the Corn Exchange Elevator, or A. 
F. Smith & Co., received the wheat under the 
instructions of the Merchants Bank, they re¬ 
ceived it with the knowledge that the delivery to 
them was not absolute; that it was not placed in 
their hands as owners, and that thev were not 
thereby to acquire title.’ They were informed 
that the holders of the drafts and bills of lad¬ 
ing had no intention to let go their ownership 
so long as the drafts remained unpaid. The pos¬ 
session they had, therefore, was not their posses¬ 
sion. It belonged to their bailors; and thev were 
mere warehousemen, and not vendees. 



“If, then, the Exchange Bank of Milwaukee 
was the owner of the wheat when A.I F. Smith 
& Co. undertook to ship it to the defendants, and 
when the defendants received it and converted it 
to their use, the right of the bank to Recover in 
this action is incontrovertible. A. I 7 .! Smith & 
Co. were incapable of divesting that ownership. 
The defendants could acquire no titltf, or even 
lien, from a tortious possessor. However inno¬ 
cent they may have been (and they!were un¬ 
doubtedly innocent of any intent to do wrong), 
they could not obtain ownership of (he wheat 
from any other than the owner. The owner 
of personal property cannot be divested of his 
ownership without his consent, except by pro¬ 
cess of law. It is not claimed and it I could not 
be that the defendants were deceived |or misled 
by any act of the plaintiff. They are tjie victims 
of a gross fraud perpetrated by A. F.j Smith & 
Co.; and, however unfortunate their case may 
be, they cannot be relieved by casting the loss 
upon the plaintiff, who is at least equally inno¬ 
cent with themselves, and who has us0d the ex- 
tremest precaution to protect its title.’’j 

A genuine trust receipt was the subject jnatter of 
the decision in the case of Century Throwing Co. v. 
Muller, decided in 1912, and reported in 116 C. C. A. 
614, and 197 Fed. 252. The bank had furnished 
credit for the purchase of silk for import, and took 
the bill of lading, permitting the silk comjpany for 
which the importation was made to take thb silk for 
throwing (a process of refining or manufacturing) 
upon signing a trust receipt binding it to j hold the 
silk or its proceeds for the bank. The [throwing 
company attempted to pledge the silk to a third party. 
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It was urged by the party to whom the goods were 
wrongfully pledged by the throwing company that 
the agreement by which the silk was delivered to the 
silk company was a chattel mortgage, which was void 
because not recorded. The Court sustained the 
transaction, however, and in so doing, said: 

“The customary character of the transaction 

* 

is attested, not only by the record before us, 
but by the judicial notice elicited in many modern 
cases more or less similar to the present one. 
We can readily understand how the business of 
foreign importation by merchants, and especially 
by manufacturers, is facilitated and enlarged by 
making available to those of small means the 
credit of banking capital. The business of im¬ 
portation is thus extended, by not being con¬ 
fined to those concerns having large capital and 
established foreign credit. The exigencies of 
trade and commerce have caused many excep¬ 
tions to be made to the rigid rule founded on 
the policy underlying the Statute of Frauds, by 
which the divorce of title from possession is de¬ 
clared either evidence of fraud or to be fraudu¬ 
lent per se. Accordingly, courts consistently rec¬ 
ognize and protect the title of the real owner of 
goods placed by him in the hands of a bailee 
tor a legitimate purpose, and will protect it, 
even where such bailee is clothed with all the 
indicia of ownership that physical possession can 
give, and undertakes, in violation of his contract, 
to dispose pf the goods to an innocent purchaser. 
Cases of conditional sale and other bailments, 
where title has never been passed from the real 
owner, and where the possession of the bailee is 
not inconsistent with the real contract between the 
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parties, are familiar illustrations of the la\{- in this 
regard. In the present case, there can be njo doubt 
that the title to the goods in question passed 
from the original vendors to the plaintiffs for 
a well-recognized and lawful purpose, jviz., to 
secure the plaintiffs by the acquirement tind re¬ 
tention of said title against failure on tjie part 
of the silk company to make good the acceptance 
by the plaintiffs of the purchase money draft at 
its maturity. Nor can it be seriously questioned 
that the plaintiffs could legally deliver possession 
of these goods to the manufacturer, for whose 
benefit the purchase had been made in j Japan, 
without parting with the title to the sarpe, and 
measurably retain the security intended! to be 
given the plaintiffs bv virtue of the original 
undertaking, provided always that the possession 
be consistent with the agreement between the 
parties for that purpose. The law hqs long 
been settled that such title and ownership will 
be recognized, so far as they are necessary to 
the security they were intended to give for the 
payment of the purchase money of thej goods 
bailed, and this, although a dishonest bailee is 
thereby enabled, by violating his contract <j>f bail¬ 
ment, to avail himself of such possession Ito rep¬ 
resent the property as his own, and thus practice 
a fraud on third persons with whom h<^ deals, 
in respect thereto. But such cases are jan ex¬ 
ception to the ancient rule founded on the| policy 
of the Statute of Frauds, touching the divorce 
of actual title and possession, the doctrine] being, 
as held in New Jersey, that possession jin one 
person, which is consistent with an agreement 
between the parties, is not inconsistent wfth the 
actual title in another, which will be subported 
for the purposes stated in the contract * i * * 
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There is no doubt at all that the understanding 
of the parties, as evidenced by what they did, 
the documents passing between them, the evident 
purpose of the transaction, and the well-under¬ 
stood commercial custom above referred to, was 
that the title to the goods in question should pass 
from the vendor directly to the plaintiffs, and 
should there remain for his protection until the 
payment had been made for the invoices by the 
silk company. * * * Where the real nature 

of the transaction upon which the banker's credit 
is advanced for the purchase of goods on another's 
account is. apparent, courts will sustain the title 
and property of the banker as security for his 
advances, even where the goods have been al- 
lowed to go into the possession of one upon 
whose account they were purchased, though no 
trust receipt, as in this case, or other document, 
specifically stated the agreement upon which 
they.were so delivered. * * * The plenary 

protection afforded by this customary banker’s 
title, where the goods have been delivered to the 
one on whose account they have been purchased 
under circumstances like those of the present 
case, has been often sustained by courts of the 
highest authority, as attested by the numerous 
cases cited by the defendant in error. The 
courts have not attempted to define exactly what 
the relation between the credit-lending "banker 
and the merchant is, as to the goods * * * 

\\ e find no ground upon which we can hold that 
the transaction here in question was tantamount 
to a mortgage, equitable or otherwise." 


In Charavay & Bodvin v. York Silk Manufactur¬ 
ing Co., 170 Fed. 819. it appeared that the York 
Silk Co. imported silk, and the importations were 
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financed by the German Bank of London, which took 
trust receipts as security. The silk company failed 
to meet the drafts drawn upon it in payment of the 
loans, and the full amount of said loans thereupon 
became due, in accordance with the terms of the con¬ 
tract between the parties. The silk company went 
into the hands of receivers, and it was ordered that 
the silk be sold and the proceeds held for the parties 
entitled thereto. The bank claimed and it wfis con¬ 
ceded that it was entitled to the proceeds of tjhe sale 
of silk, but the bank further claimed a deficiency 
decree against the receivers, because the silk [did not 
sell for enough to pay the loan. This contention was 

resisted on the ground that the transaction was virtu- 

■ 

allv a conditional sales contract, that the bank had 
* 

received the proceeds of the goods, and therefore was 
not entitled to a deficiency judgment. The lower 
court held in favor of the bank, which decree was 
affirmed by the Appellate Court. j 

The decision, which is quite lengthy, is well worth 
reading, as it gives the entire history of the! origin 
and development of the trust receipt method of finan¬ 
cing. However, we hesitate to encumber thijs brief 
with the whole decision and will content offrselves 
with quoting briefly from it. 

The Court, in the case just cited, among other 
things, said: 

“The result of the cases is that when a banker 
advances money for the purchase of goods and 
takes the goods as security, the contract of the 
parties with respect to the title and disposition 
of the goods will be recognized and enjforced. 
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If the banker stipulates for the legal title, that 
stipulation will be enforced to the extent neces¬ 
sary for his protection. The title is, in its nature, 
at ail times a security title and no more, and it is 
incident and subordinate to the general obliga¬ 
tion of the purchaser to repay the banker his 
advance. 

“In this connection, the difference between 
these transactions and true conditional sales is 
apparent. In cases of true conditional sales, 
where it has been held that the vendor having 
reclaimed and sold the goods cannot afterwards 
sue for this deficiency, it is pointed out by the 
courts that by retaking the goods the whole 
consideration has failed or been terminated, and 
that there is no further consideration upon which 
to sue. When a banker advances monev for the 
purchase of goods the result is different because 
the consideration is different. The considera¬ 
tion is not the supplying of goods but the supply¬ 
ing of funds. The goods themselves are no 
essential element in the contract, being merelv 
securitv for its execution.” 

In the case of Moors v. Kidder, 106 N. V. 32, 12 
X. R. 818, it was held that bankers who advanced 
funds for an importation were owners and not 
pledgees of the goods, and that their rights should 
prevail over the claims of a pledgee of the importer. 
The bill of lading was delivered to the importer by 
the bankers, who had taken it in their own name and 
endorsed it in blank to enable the importer to obtain 
entry of the goods in the custom house and to ware¬ 
house them for account of the bankers, the receipt of 
the importer being substantially a trust receipt, al- 



65 


though not expressly so designated; but the importer, 
instead of entering the goods in the name of the 
bankers, entered them in the name of his ownj broker 
and then pledged them to a third party as ^security 
for a loan, the pledgee trusting to representations 
of the importer and the warehouse receipt. 

A case arose in Nebraska, involving thje trust 
receipt form used by the appellee in this case. We 
refer to General Motors Acceptance Corp. v. Mupfer, 
202 N. W. 627. The case involved an actiop in re¬ 
plevin for automobiles. The Court, in statjng the 
facts, said: 

“Plaintiff bases its right to recover the auto¬ 
mobiles upon a purchase made of them, by it 
from the Oakland Motor Car Company jin De¬ 
cember, 1929. The automobiles were Shipped 
by the Oakland Motor Car Company to| North 
Platt, consigned to itself, where they were un¬ 
loaded by one C. M. Trotter, a retail dealer in 
automobiles at that place. Prior to the unload¬ 
ing thereof, and prior to the delivery of the bill 
of lading for such cars to Trotter, the latter was 
required to, and did, execute to plaintiff tjhe fol¬ 
lowing trust receipt: 

“T (we) hereby acknowledge that saidj motor 
vehicles are the property of said General Motors 
Acceptance Corporation and agree to take and 
hold the same for the purpose of storing said 
property: and I (we) hereby agree to ke^p said 
motor vehicles brand new and not to operate 
them for demonstrating or otherwise andj to re¬ 
turn said motor vehicles to said bank qr said 
G. M. A. C. or its order upon demand. 1 (we) 
agree not to sell, loan, deliver, pledge or j other- 
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wise dispose of any of said motor vehicles to 
arty other person except upon written order from 
General Motors Acceptance Corporation for re¬ 
lease from trust, upon payment to bank required 
by said order, and upon the indorsement on the 
back of this trust receipt by said bank of a re¬ 
lease from trust.’ 

“Prior to the arrival of the cars or the bill of 
lading, and before Trotter came into possession 
of the cars, he executed a chattel mortgage upon 
them to defendant, to secure a promissory note 
which he had before executed to defendant, and 
is the mortgage upon which defendant relies in 
this case. About January 19. 1920. Trotter 
absconded- Defendant then filed his mortgage 
and took possession of the cars.” 

if 5{C 

“This leaves for our determination the ques¬ 
tion. what is the legal effect of the trust receipt? 
Cnder it. Trotter had but one use he could make 
of these automobiles, and that was to display 
them; and he had but one trust, and that was to 
care for and protect them. He might become the 
owner by complying with the terms of the re¬ 
ceipt. but until such compliance was had, he is 
a bailee and no more. Thus, this trust receipt 
was not an abosolute sale, mortgage, conditional 
sale, or lease, and it was not necessary that it 
be recorded.’ 7 

The United States District Court, in New Mexico, 
in the case In rc Otto-Johnson Mercantile Co.. 52 
Fed. (2nd) 678. had occasion to consider the trust 
receipt used by the General Motors Acceptance Corp¬ 
oration, identical in wording with the trust receipt 
used in this case. It is true that the case arose be- 




tween the General Motors Acceptance Corporation 
and the trustee of a bankrupt, and we quote the case 
for the purpose of showing the recognition gliven by 


the Court to the trust receipt of the General Motors 
Acceptance Corporation. The referee had hpld that 
the title to the motor vehicles in question passed to 
the trustee in bankruptcy, and that the General Mo¬ 
tors Acceptance Corporation occupied the relation 
thereto of either chattel mortgagee or conditional 
sale vendor. The Court reversed the order! of the 
referee with instructions to enter an order directing 
him to deliver the motor vehicles to the pelt it inner, 

j 

the General Motors Acceptance Corporation.! In its 
decision, the Court took occasion to quote from an 
article by Karl T. Frederick, Esquire, of the New 
York Bar, in the Columbia Law Review, issues of 
May and June, 1922, as follows: 


“ ‘The distinction is one that exists iij fact— 
it is real and it is clear-cut and workable. This 
ground of differentiation is the fact tljiat title 
does not pass to the bank from the ijnporter 
but rather from a third person. The ijnporter 
has never held the legal title. He has arranged 
a purchase money mortgage to the banker, who 
makes the loan, without himself appearing in 
the chain of title. No one is deceived by the 
fact that the bank has acquired a securjity title 
which is unrecorded, because there is n<f> reten¬ 
tion of possession by the importer. |le has 
never had either possession or title. Toj state it 
again, the difference between the true tfust re- 
ceipt situation and the ordinary chattel mort¬ 
gage is the fact that in the trust receipt, title 
passes to the bank (the mortgagee) fijom the 
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seller of goods, as security for the debt of a third 
party, while in the ordinary chattel mortgage, 
title passes to the bank (mortgagee) directly 
from the party owing the debt/ ” 

We may also add that the Court in its opinion 
used these significant words relative to recording 
trust receipts: 

“It may be that a trust receipt should be filed 
or recorded as a chattel mortgage, but that ques¬ 
tion is one of policy for the legislature, and not 
for the courts to determine.” 

We also cite the case of In rc James, Inc. y Bank¬ 
rupt, 30 Fed. (2nd) 555, which case involved trust 
receipts used by General Motors Acceptance Corpo¬ 
ration, and of the same character as used bv said 

* 

Company in the instant case. This case, while a 
bankruptcy case, involved, in part, a controversy 
between four finance companies, one of which em¬ 
ployed chattel mortgages in financing the cars, an¬ 
other used conditional sales contracts, and two of 
the companies (one of them being General Motors 
Acceptance Corporation) financed the cars through 
the medium of trust receipts. A decree was entered 
which affirmed the report of the special master, 
awarding to the trustees in bankruptcy the motor 
cars, or their proceeds, which were claimed by the 
petitioners under various forms of security title. 
Three of the petitioning creditors appealed, and the 
Circulit Court of Appeals. Second Circuit of Xew 
York, reversed the decree, deciding in favor of the 
holders of the trust receipts. It appeared in the case 
that the instruments of the Syracuse Mortgage Corp- 
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oration, over a period of time, involved maiiy large 
amounts and covered many motor cars, and such were 
not purchased in the ordinary course of tjie auto¬ 
mobile trade by it. Its officers had knowledge of the 
financing of the appellants, General Motors'' Accept¬ 
ance Corporation and Commercial Investment Trust. 
We underscore the last sentence since it depicts a 
situation which we have in the instant cajse, viz., 
that the officers of the plaintiff company hafi knowl¬ 
edge of the financing by General Motors Acceptance 
Corporation of the cars on the floor of the lCashing- 
ton Cadillac Company. 

| 

We quote in part from the decision of the| Court: 

! 

“In trade oractice and by the support! of the 
judicial authority, a trust receipt might! equally 
be used in connection with a domestic transac¬ 
tion as it is used in an importation of merchan¬ 
dise. In re A. E. Fountain, Inc., 282 Fcjd. 816; 
Re Ford-Renniex Leather Co., 2 Fed. 2d 750; 
Century Throwing Co. v. Muller, 197 Fed. 252; 
Re Perlhefter, 177 Fed. 299. The holder of a 
trust receipt, if he derives his security title from 
a person other than the one responsible jfor the 
satisfaction of the obligation which the property 
secures, is not obliged to file his security as is 
required in the case of a chattel mortgage. In 
such cases only can he deliver the property to 
the obligor to act as his fiduciary. In rq A. F. 
Fountain, Inc., supra. 

“There are various forms of chattel security, 
as a pledge, conditional sales or mortgage 1 . But 
the trust receipt does not, on its face orj by its 
name, purport to conform to any of thesej types. 
It is not a pledge, for a pledge depend]; upon 
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possession of the parties secured, and when pos¬ 
session is lost, so is the security. While the title 
in the case of a pledge is in the pledgor or in 
another than the pledgee, such is not true in a 
trust receipt where the title is intended to re¬ 
main in the party secured while the possession 
is entrusted to one who has a certain interest 
as yet indefinite in the property. The practice 
of a conditional sale bears some resemblance to 
a trust receipt. Possession cannot be retaken 
until there is a default, whereas in a trust re¬ 
ceipt it can be retaken at any time. The holder 
of the trust receipt is not interested in the sale 
of the property or its commercial or market 
value. If he retakes the goods and sells them 
for an amount in excess of the sum, this excess 
belongs to the buyer or importer, whereas in a 

conditional sale, the buyer is interested onlv in 

^ •> 

such amount as he has paid on account of his 
contract. In any event, the holder of the trust 
receipt does not sell the goods to the importer 
or domestic trader, and whether or not the bank, 
finance company or individual has an intention 
of selling goods to him, it lends him credit and 
advances the money for the buyer's account. In 
the case of a mortgage, whether of chattels or 
realty, the security is dependent upon the title 
as distinguished from a pledge, which rests upon 
possession. Title is given to the person while 
possession may be given to the mortgagor or the 
debtor or his representative. The title thus con¬ 
veyed to the mortgagee is as security for the 
performance of his obligation; and in the case 
of a trust receipt, title has never been in the 
importer or domestic buyer, and he consequently 
cannot convey such title back to the holder of 
the trust receipt. If the mortgagor conveys this 



title to the mortgagee as security for tjie per¬ 
formance of an obligation of a third persjon, the 
equity of redemption belongs to him andj not to 
the third person and the property reverts!to him 
upon performance of the obligation by th|e third 
person. In a trust receipt under no circum¬ 
stances does title revert to the manufactiirer or 
seller. It has been recognized that there are 
sound business reasons why it is unnecessary 
to record trust receipts and also that they! should 
have superior protection as compared vfith an 
unrecorded chattel mortgage, when they are 
given to a lender of money by someone: other 
than the debtor and where either the deliferv or 
possession against trust receipts is made to the 
debtor. Dow v. Natl. Exchange Hank, 91 U. S. 
618; Re K. Marks & Co., 222 Fed. 52; Re Cat- 
tus 183 Fed. 733; Charavay & Rodvin v. N. Y. 
Silk Mfg. Co., 170 Fed. 819; Moors v. ljCdder, 
106 N. Y. 32. 

“After the trust receipt was executed 4nd de¬ 
livered to the appellants, the trustee obtained no 
rights superior to those of the finance companies 
appellants. Their claims must first be satisfied 
out of the property trusteed. Re Cattus, jsupra; 
Charavay & Rodvin v. X. Y. Silk Mf<jf. Co., 
supra. For it appears from the transactions here 
relating to each appellant who holds trust re¬ 
ceipts, that the parties intended title to remain 
until the loan was satisfied. Each trust receipt 
recognized the existence of the security ijitle in 
trust receipt holders and this prior to thej bank¬ 
rupt's even procuring possession of the |bill of 
lading or the motor cars. The trust receipts 
conferred a power of sale with the correspond¬ 
ing duty, however, to keep the proceeds separate 
and immediately hand such proceeds to each trust 
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receipt holder. As title to the motor ears zeas 
not in tht; bankrupt neither was the money re¬ 
ceived from their sale. (Italics ours.) And 
such security title of a trust receipt, when it 
properly comes to its holder from the exporter or 
manufacturer, and not from one whose debt is 
secured thereby, will be protected. In re Foun¬ 
tain, supra. Both the General Motors Accept¬ 
ance Corporation and the Commercial Invest¬ 
ment Trust, as holders of such trust receipts, 
the former forbidding the sale altogether and 
the latter permitting a sale but enjoining and 
requiring the bankrupt to account for the pro¬ 
ceeds. have valid first liens against the fund. 
Ludvigh v. Amer. Woolen Co.. 231 U. S. 522; 
Strum v. Boker, 150 U. S. 312.” 

In the cases of In re James, Inc., supra . and In 
re Otto-Johnson Mercantile Co., supra, there was a 
deposit oi a certain amount by the dealer as there 
was in each of the transactions involved in this pro¬ 
ceeding. The deposit here was not a payment on 
account of the purchase price of the car, as appellant 
seems to have concluded, because reference to the 
trust receipt will show that it was therein provided 
that this deposit could be used for expenses. That 
part of the trust receipt reads as follows: 

“I further agree that the deposit made by me, 
in connection with this transaction, may be ap¬ 
plied for reimbursement for any expense in¬ 
curred by General Motors Acceptance Corpora¬ 
tion, in the event of breach of this Trust or re¬ 
possession of said Motor Vehicles.” 

The ten per cent deposit, therefore, cannot be con¬ 
strued as part payment for the cars and. further- 
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more, the fact that the appellee took the billj of sale 
from the Cadillac Motor Car Company together with 
the trust receipt from the Washington Cadillac Com¬ 
pany be]ore delivery of the bill of ladingj to the 
W ashington Cadillac Company negatives any inten¬ 
tion to give the Washington Cadillac Company title 
to the cars. 

Even if the deposit is construed as a pa^t pay¬ 
ment, such part payment was made by the Washing¬ 
ton Cadillac Company with full knowledge that the 
title to the cars had been passed by the bill jof sale 
to the General Motors Acceptance Corporation, to 
which the Washington Cadillac Company executed 
a trust receipt. Furthermore, a part payment does 
not destrov the nature of the transaction as |a trust 
receipt. It will be noted, for illustration, that in In 
re James, hie., supra, the dealer sent to th^ bank 
in connection with the General Motors Acceptance 
Corporation trust receipt 15G of the sight j draft, 
and the Court in referring to the transaction j said: 

i # 

“As title to the motor cars was not !in the 
bankrupt neither was the money received from 
their sale. And such security title of <i trust 
receipt, when it properly comes to its jholder 
from the exporter or manufacturer and not from 
one whose debt is secured thereby will be pro¬ 
tected.” | 

In the court below, the appellant relied cjm the 
case of In re Fountain, 282 Fed. 816. It h^s ap- 
parentlv abandoned the use of that case on appeal 
The appellee refers to it, however, to show tl|e dis¬ 
tinction between the true trust receipt, where the 

i 

i 

I 
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title is derived from the seller, and a trust receipt 
which is not of the true type, in which the title was 
derived from the borrower, of the money. In that 
case it appears that the holder of the trust receipt 
loaned money on a stock of goods already on the 
shelf of the borrower, taking the borrower's trust 
receipt as security. The decision reviews some of 
the trust receipt cases, and its discussion of the en¬ 
tire subject is very enlightening. In quoting from the 
case we confine ourselves to one paragraph which 
shows that the decision was based on the fact that 
the title was derived from the borrower, and not 
from a third person. 


“The only cases where the holders of trust 
receipts have been allowed by this Court to pre¬ 
vail against the ultimate purchaser or his trustee 
in bankruptcy, have been those where the title 
of the holder of the trust receipt was derived 
from someone other than the debtor. Re Cattus, 
106 C. C. A. 171, 183 Fed. 733; Re Coe, 106 
C. C. A. 181, 183 Fed. 745; Re Marks, 137 C. 
C. A. 590, 222 Fed. 52. The same is true of 
the decision of the Supreme Court in Dows v. 
National Exch. Bank, 91 l\ S. 618, 23 L. ed. 
214, a case which arose in the southern district 
of Xew York. The Federal Courts in the third 
Circuit have adopted the same view. Century 
Throwing Co. v. Muller, 116 C. C. A. 614, 197 
Fed. 252; Assets Realization Co. v. Sovereign 
Bank, 126 C. C. A. 662, 210 Fed. 156; Roth v. 


Smith, \Sl C. C. A. 390. 215 Fed. 82; Re Dun¬ 
lap Carpet Co. (D. C.) 206 Fed. 726; and Re 
Killian Mfg. Co. (D. C.) 209 Fed. 498. We 
have discovered no decision of any court extend- 



ing the above doctrine, and this Court has re¬ 
fused to extend it to a case like the present. In 
re Gerstman, 157 Fed. 549, 85 C. C. A. 211. See 
also American & B. Securities Co. v. American 
& B. Mfg. Corp. (D. C.) 275 Fed. 121 i” 

In its brief filed in this Court, the appellaht relies 
on two cases on this subject. The first is that of 
the Universal Credit Company v. Fortinbdrry, 63 
Fed. (2d) 71. In that case, the Court held that 
a trust receipt was a chattel mortgage under the 
Texas statute and had to be recorded to be effective 
against the trustee in bankruptcy. 

The outstanding distinction between that c^ise and 
this, however, lies in the difference in the statutes ap¬ 
plicable. The Texas statute reads as follows: 

“All reservation of the title to or property in 
chattels, as security for the purchase i money 
thereof, shall be held to be chattel mortgages, 
and shall, when possession is delivered | to the 
vendee, be void as to creditors and bojna fide 
purchasers, unless such reservations be in writ¬ 
ing and registered as required of chattel mort¬ 
gages.” 

The District of Columbia statute, howevejr, pro¬ 
vides: I 

“Sec. 547 Conditional Sales—No conditional 
sale of chattels in virtue of which the property 
is delivered to the purchaser, but by the| terms 
of which the title is not to pass until th\; price 
of said chattels is fullv paid,” shall be vfilid as 
against “third persons acquiring title” unless re¬ 
corded. (We do not quote the entire section be- 
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cause we wish to lay emphasis on the material 
portion.) 

The distinction is manifest. The Texas statute 
covers broadly all contracts where there is a reserva¬ 
tion of a security title, and designates that they shall 
be termed “chattel mortgages’’ whether or not they 
would ordinarily be termed as such. 

The District of Columbia statute, on the other 
hand, specifically confines itself to only those con¬ 
tracts which would already be termed “conditional 
sales.” If it is a conditional sales contract, it must 
be recorded. However, it does not attempt to ex¬ 
tend its operation to those contracts which, although 
they may have some of the characteristics of condi¬ 
tional sales, have been held to be something other 
than conditional sales. 

The numerous authorities already cited substanti¬ 
ally support the proposition that trust receipts are 
not conditional sales. Therefore, even though it 
might possibly be said that the Texas statute is 
broad enough to cover trust receipts, it cannot be 
said that the D. C. statute, which confines itself to 
“conditional sales” can be construed to be broad 
enough to cover trust receipts. We refer to the well 
established rule that statutes must be strictly con¬ 
strued. 

If this distinction is not a proper one, we find 
ourselves in the position where there are conflicting 
decisions in Federal Circulit Courts of Appeal, and 
if this is true, we note the fact that in the Universal 
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Credit Company case, the Court failed to consider the 
numerous decisions on the subject, and we submit 
that the weight of authority should control. ! 

I 

The second case relied upon by the appellant is 
that of Commercial National Bank v. Cancel-Louis- 
iana Bank , 239 U. S. 520. In that case, th|e decid- 

ing factor was that the Commercial National Hank, 

! 

which last dealt with the owner of the goods, did 
so upon the strength of the possession by jhe bor¬ 
rower of negotiable warehouse receipts, whijrh were 
in form as provided by the Statutes of Louisiana, 
which provided that the receipts could be negotiated 
by anyone to whom they were intrusted ajnd that 
the validity of the negotiation is not impaired by the 
fact that the negotiation was a breach of dutk* on the 
part of the negotiating party. In the case| Dreuil 
& Company pledged bills of lading for t\vo| lots of 
cotton with the Canal-Louisiana Bank to .Secure a 
loan. Subsequently, they withdrew the billsj of lad¬ 
ing and gave the bank trust receipts. With jthe bills 
of lading they obtained the cotton, stored j it in a 
warehouse and obtained warehouse receipt^ in the 
form provided by the Louisiana Statute.' They 
pledged these warehouse receipts with the (pommer- 
cial National Bank. Subsequently, the warehouse 
receipts were withdrawn and the Commercial Bank 
was given trust receipts. In a contest between the 
two banks it was held on appeal to the Cnitdd States 
Supreme Court that the Commercial Bank should 
prevail. The distinction between that case 'and this 
is apparent, in that, in the instant case, the plaintiff 
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did not rely on negotiable warehouse receipts, nor, 
in fact, did it even rely on the Washington Com¬ 
pany's possession of the cars. It will also be noted 
that in the decision, Mr. Justice Hughes held that 
the mere possession of the goods themselves is not 
sufficient to work an estoppel against one who has 
delivered the goods upon a trust receipt. 

We (juote from the decision of Commercial Nation¬ 
al Bank v. Canal-Louisiana Bank, supra, as follows: 

“It is a familiar rule that one who has no 
title to chattels cannot transfer title unless he 
has the owner's authority or the owner is es¬ 
topped. See Civil Code (La.) arts. 2452, 3142, 
3145, 3146. It follows that, in the absence of 
circumstances creating an estoppel, one without 
title cannot transfer it by the simple device of 
warehousing the goods and indorsing the re¬ 
ceipts. I>ut if the owner of the goods has per¬ 
mitted another to be clothed with the apparent 
ownership through the possession of warehouse 
receipts, negotiable in form, there is abundant 
ground for protecting a bona fide purchaser for 
value to whom the receipts have been negotiated. 
Pollard v. Reardon, 13 C. C. A. 171, 21 l\ S. 
App. 639, 65 Fed. 848, 852: Williston, Sales, 
421. The effect of the negotiation of ware¬ 
house receipts is defined in the uniform ware¬ 
house receipts act, enacted in Louisiana by act 
221 of 1908. This act provides: 

“ ‘Sec. 40. Who may negotiate a receipt.— 
A negotiable receipt may be negotiated— 

“ ‘(a) P»y the owner thereof: or 

“‘(b) By any person to whom the possession 
or custody of the receipt has been intrusted by 
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the owner, if, by the terms of the receipt, the 
warehouseman undertakes to deliver the gpods to 
the order of the person to whom the possession 
or custody of the receipt has been intrusted, or 
if at the time of such intrusting the redeipt is 
in such form that it may be negotiated by de¬ 
livery.’ 

j i 

“‘Sec. 41. Rights of person to whonj a re¬ 
ceipt has been negotiated.—A person to j whom 
a negotiable receipt has been duly negotiated 
acquires thereby— 

“‘(a) Such title to the goods as the (person 
negotiating the receipt to him had or had (ability 
to convey to a purchaser in good faith ton value, 
and also such title to the goods as the depositor 
or person to whose order the goods were to be 
delivered by the terms of the receipt had or had 
ability to convey to a purchaser in good faith for 
value: and 

' i 


“ ‘(b) The direct obligation of the warehouse¬ 
man to hold possession of the goods for him ac¬ 
cording to the terms of the receipt as fully as if 
the warehouseman had contracted directli* with 
him.’ 

](£ a|e s(e sjc s}c 

“(526) ‘Sec. 47. When negotiation n<pt im¬ 
paired by fraud, mistake, or duress.—The validi¬ 
ty of the negotiation of a receipt is not impaired 
by the fact that such negotiation was a breach 
of duty on the part of the person making the 
negotiation, or by the fact that the owner of 
the receipt was induced by fraud, mistake, or 
duress to intrust the possession or custody of 
the receipt to such person, if the person tojwhom 
the receipt was negotiated, or a person to (whom 


i 
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the receipt was subsequently negotiated, paid 
value therefor, without notice of the breach of 
dutv, or fraud, mistake, or duress.' 

“It will be observed that ‘one who takes by 
trespass or a finder is not included within the 
description of those who may negotiate.’ (Re¬ 
port of Commissioners of Uniform State Laws, 
January 1, 1910, p. 204.) Aside from this, the 
intention is plain to facilitate the use of ware¬ 
house receipts as documents of title. Under sec. 
40. the person who may negotiate the receipt is 
either the ‘owner thereof,' or a ‘person to whom 
the possession or custody of the receipt has been 
intrusted by the owner' if the receipt is in the 
form described. The warehouse receipt repre¬ 
sents the goods . but the intrusting of the receipt, 
as stated . is more than the mere delivery of the 
goods: it is a representation that the one to 
whom the possession of the receipt has been so 
intrusted has the title to the goods. By sec. 47. 
the negotiation of the receipt to a purchaser 
for value without notice is not impaired by the 
fact that it is a breach of duty, or that the owner 
of the receipt was induced ‘by fraud, mistake, or 
duress* to intrust the receipt to the person who 
negotiated it. And, under sec. 41. one to whom 
the negotiable receipt has been duly negotiated 
acquires such title to the goods as the person 
negotiating the receipt to him, or the depositor or 
person to whose order the goods were deliver¬ 
able by the terms of the receipt, either had or 
‘had ability to convey to a purchaser in good 
faith for value.* The clear import of these pro¬ 
visions is that if the owner of the goods permits 
another to have the possession or custody of 
negotiable warehouse receipts running to the 
order of the latter, or to bearer, it is a repre- 
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sentation of title upon which bona fidb pur¬ 
chasers for value are entitled to rely, despite 
breaches of trust or violations of agreement on 
the part of the apparent owner.” 

It might be added that there is another ground 
upon which the Supreme Court could have given a 
similar decision without being at variance with the 

/I 

appellee's authorities. The title of the CanaRLouis- 
iana Bank was derived from the borrower, no^: from 
a third person; the trust receipt was, therefore, not 
of the true type. W e make no contention that such 
a trust receipt is entitled to protection. 

In considering this case, the appellant mjikes a 
suggestion that the Washington Company was jlothed 
with the indicia of ownership of the cars, apd the 
appellee is, therefore, estopped to claim title to the 
cars. Reference to the record (p. 67), however, 
shows that “upon receipt of the trust receipts and 
the advance of the moneys, the International Finance 
Corporation did not make any effort to chejrk the 
engine numbers of automobiles appearing on ijhe re¬ 
ceipts with the cars actually in possession pf the 
Washington Cadillac Company." Also, that qo rep¬ 
resentations were made to the appellant with ifespect 
to the title. (Record 68, 71.) It, therefore, follows 
that the appellant was not relying on the possession 
of the Washington Company at the time itj made 
its loans, and the law is well settled that thej*e can 
be no estoppel unless there was a reliance uppn the 
acts complained of. 
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The Appellant Haw Waived Any Claim to the Cars 
by Filing Claims in Bankruptcy. 

in its supplemental pleas, the appellee set up that 
the appellant, subsequent to filing this suit, tiled a 
claim in the bankruptcy cause of the Washington 
Company, as a general creditor, for the amounts 
loaned on the cars in question and received a divi¬ 
dend on the claim. We contend that this constitutes 
an election of remedies which waives any possible 
right of the appellant to the cars. The appellant has 
referred to this contention as “the question of estop¬ 
pel." We make no contention that there is an es¬ 
toppel involved: we do say there is an election ot 
remedies. 

The appellant is attempting to follow two incon¬ 
sistent remedies. In the bankruptcy cause, it waives 
its claim to the cars and claims as a general creditor; 
in this cause, it claims that it has title to the cars. 

It has been repeatedly held that where actions are 
inconsistent, in that, to maintain both, inconsistent 
positions must be taken, as where one action must 
be maintained on the theory of an affirmance of a 
voidable contract, or a sale of property, and the 
other action must proceed upon the theory of dis¬ 
affirmance, the deliberate commencement of one with 
full knowledge of all the facts is a bar to the main¬ 
tenance of the other. In Smith v. Gilmore, 7 App. 
I). C. 1 ( )2, the vendee of a piano under a conditional 
sale contract died before the purchase price was fully 
paid. The piano was sold at public auction by the 
collectors of the estate, to a person who subsequently. 
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on demand, refused to surrender it to the original 
vendor, nor would he pay the balance of thq pur¬ 
chase price. Thereupon, the original vendor! made 
application to the Probate Court to compel tlje col¬ 
lectors to pay the balance of the purchase j price. 
This Court held that the filing of the claim in the 
Probate Court constituted an election which [would 
preclude the original vendor from recovering the 
piano by replevin proceedings from the purchaser 
at the auction sale. 

In McUadden Securities Corp. v. Stonclcigh darage, 
60 App. D. C. 400, the doctrine of election wks rec¬ 
ognized, but the Court refused to apply it, ijor the 
reason that the creditor “merely filed his claiitn with 
the receiver, but did not prosecute it against the 
estate, nor receive payment from the estate.” ! In the 
instant case, the appellant not only prosecutjed the 
claim against the estate, but received payment] 

I 

I 

The general proposition is stated in Black op Bank¬ 
ruptcy, page 394, that a creditor may prove hijs claim 
as a secured debt, making full disclosure of the se- 
curity, and does not thereby waive or abandon his 
security or prejudice his rights under it, butj is en- 
tited to share in the estate only to the extentj of the 
deficiency, if any. Or he may abandon his security, 
prove his debt as unsecured, and share equally with 
other general creditors. In this case, we Contend 
that the plaintiff abandoned his security and! shared 
as a general creditor, equally with the other [general 
creditors. 


i 
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Again, the proposition is stated on page 395 of 
Black on Bankruptcy, if the creditor proves the 
whole amount of his claim and accepts a dividend 
thereon, it places him on a par with the general 
creditors and is deemed a waiver and relinquish¬ 
ment of his securitv. 


Jurisdiction is vested in the court of bankruptcy 
to liquidate liens on the bankrupt's estate and to de¬ 
termine. in the exercise of a sound discretion, in what 
manner disputes as to the value of securities shall be 
settled. The act provides the manner in which the 
securities may be valued and disposed of, and pro¬ 
vides that after a sale of the securitv under the di- 

* 

rection of the bankruptcy court, if there is a defici¬ 
ency. the creditor may file his claim for the deficiency 
as a general creditor. The Act further provides the 
machinerv for the ascertainment of the validity of 
all liens against the bankrupt's property, and gives 
exclusive jurisdiction to the bankruptcy court as to 
all actions for the enforcement of liens against the 
bankrupt's property, which are instituted from and 
after the date of the adjudication of the bankrupt. 
In the instant case, this suit was filed on the same day 
that the W ashington Cadillac Company was adjudi¬ 
cated a bankrupt. 


On the question of the waiver of a creditor of his 
lien by filing a claim as a general creditor against 
the bankrupt's estate, we cite the case of Heuitt v. 
Hayes, 205 Mass. 356, which holds that: 

"Where a defaulting trustee is insolvent and 
has gone into bankruptcy, beneficiaries who fin- 



ally, with full knowledge of the circumstances, 
elect to prove their claims as creditors, may not 
thereafter seek to enforce their rights by the 
equitable remedy of making a charge on the 

funds in the hands of the trustee, since the reme- 

7 - 1 

dies are inconsistent, for in the formpr they 
merely rank themselves as creditors, in tljie other 
they claim to be owners of a charge upin some 
specific fund or property/' 

In the case of Thomas v. Taggart, 209 L\|S. 385, 
the general proposition that inconsistent remedies 
may not be followed by a creditor was recognized, 
and an exception noted in the decision in those cases 
where there is an express reservation by the Creditor 
of the right to follow an inconsistent remedy where 
at the time the party does not definitely knjow the 
facts upon which the right to follow the alternative 
remedy depends. In the case just cited, the creditor 
filed his claim against the bankrupt, in whichj it was 
stipulated as follows: 

“Said deponent hereby stipulates that, by filing 
notice of this claim, he does not waive any 
right of action that he now has to recover pos¬ 
session of said certificates or the value ^hereof 
against either of the bankrupts or any pejrson in 
whose possession they may be found, jor any 
right of action that he has against either br both 
of said bankrupts for the conversion if said 
certificates to their own use, when said bank¬ 
rupts knew that said certificates were npt their 
property, and never had been; and that the said 
deponent does not waive any right whatsoever of 
any kind, nature, or description against said 
bankrupts, or either of them, for or on Account 
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of the failure of the bankrupts or either of them 
to return said certificates to said deponent, and 
for the unlawful hypothecation and conversion 
of the same by said bankrupts, or either of 
them/’ 

The Court in its opinion said: 

“In this claim the essential question is as to 
the effect of flail’s proof of his claim in bank¬ 
ruptcy as a waiver of his right to recover the 
shares of stock covered by the receipt. We are 
of the opinion that, in view of the reservation 
just made, there was nothing in Hall’s conduct 
amounting to an election to pursue his claim as 
a creditor in bankruptcy, which now prevents his 
recovery of the certificates of stock in question. 
It is true that he voted at the first meeting of 
the creditors on December 19, 1904, upon an 
informal ballot for trustee in bankruptcy, and 
at a formal election of trustees on December 
21. 1904. Mr. Hall did not vote, though the 
referee finds that he participated actively at the 
meetings held for the election of trustee. \Ye 
are of the opinion that the reservation of Hall 
evidenced his intention to hold on to whatever 
rights he had in his shares of stock, and there 
is nothing in his conduct which should preclude 
him, after he had discovered that the shares 
had been returned to the assignee in bankruptcy, 
from reclaiming them as his own property.’* 

In rc Kaplan, 241 Fed. 459. In this case, the 
Federal Court cited the case of Thomas v. Taggart, 
supra, and commented as follows: 

“The rule announced in Thomas v. Taggart, 
supra, seems to us to carry forward the doctrine 
of election of remedies to this extent: when a 
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creditor may perhaps have two remedies, and 
pursues one of them without notice or knowl¬ 
edge that he possesses the other, he ma|y pro¬ 
tect himself by reserving distinctly a right to 
follow the other in case he shall subsequently 
discover the needful facts; * * * 0 f ourse, 

lie cannot recover on both; but we think the 
equities of such a situation are met by requiring 
him to abandon one remedy before he redps the 
benefit of the other.” (Italics ours.) 

In re O'Cara Coal Co.—Gardner v. Chicagp Title 
& Trust Co., 12 Fed. Rep. (2nd) page 426, the 
Court had occasion to consider the effect of filing a 
secured debt as an unsecured claim as the waiver of 
collateral security, and held that such filing jof the 
secured debt as an unsecured claim was a waiver of 
the security. In its opinion, the Court, among other 
things, said: 

‘‘Before any presentation of the claifn for 
allowance in the bankruptcy court, the bank, 
and consequently its receiver, had the rilght to 
do one of three things: (a) Stay out pf the 
bankruptcy proceeding and depend upon its col¬ 
lateral for payment of its claim; (b) dispose of 
its collateral as provided in the collateral jagree- 
ment in its note and then file its claim; (c) or 
it might file its claim as an unsecured debj. Be¬ 
ing in possession of all the facts, the receiver 
elected to file his claim as unsecured, with full 
knowledge that the security was worthiest. 

‘‘Under Section 57 of the Bankruptcy Act 
(Comp. St. Sec. 9641 ) the receiver had np right 
to file his claim as a secured claim and have it 
allowed, even for the purpose of voting gpon a 


trustee, without reducing it by the amount of the 
value of the security. The provision and pur¬ 
pose of the law is that those having security 
shall, in the manner provided by the statute, get 
the benefit of that security, but must do so at 
the expense of reducing the claim upon which 
they are entitled to participate as a general cred¬ 
itor in the funds of the estate, and the receiver 
must have known from the commencement of 
the bankruptcy proceeding that the interest upon 
its note, so far as participating in the general 
estate was concerned, wholly ceased. W hen one 
has two inconsistent remedies and elects to pur¬ 
sue one, he abandons the other. The remedies 
open to the receiver in this case were wholly in¬ 
consistent, and were to be secured by different 
lines of procedure. In the case of the proceed¬ 
ing as for an unsecured claim, the participation 
would be, as between the receiver and other 
creditors, upon the full amount of the claim. If 
the procedure was by the course to establish the 
balance of a secured claim, the participation 
would be only upon that balance. In bankruptcy 
there have been many decisions in the District 
Courts, all to the effect, so far as we have found, 
that the consequence of filing a secured claim as 
an unsecured debt is the waiver of the security. 
White v. Crawford (C. C.) 9 F. 371: In re 
M. I. Hibbler Machine Co. (D. C.), 192 F. 741 ; 
In re Fisk & Robinson (I). C.). 185 F. 974; In 
re Little (D. C), 110 F. 621, 627 (Judge Shi- 
ras); In re Xorris. 18 Fed. Cas. page 316, Xo. 
10.303; In re High. 12 Fed. Cas. page 133, No. 
6,473; In re Javcox, 13 Fed. Cas. page 409, 
Xo. 7.242. in which case it was held, however, 
that when such proof was made through ignor¬ 
ance or mistake a creditor ought to be allowed 



to withdraw his proof and prove as a Secured 
creditor; In re Granger, 10 Fed. Cas. pace 958, 
No. 5,684.” 

Finally, we here refer the Court to the cpse of 
Straton v. Xetc, 283 U. S. 318, 75 L. ed. pagp 1060, 
which contains an exhaustive note on the jurisjliction 
of bankruptcy courts in the matter of the enforce¬ 
ment of liens. We feel that what we have already 


said, and the citations referred to, are sufficient to 
sustain our position with regard to the plajntiffs 
action in this case, but we cite the last mentioned 
case, with its exhaustive note, in case the j Court 
should be inclined to pursue the general subject 
further. The note covers about forty printed jpages, 


contains hundreds of citations and we would] quote 
it if brevity and time allowed. j 

The appellant relies on the case of Thonipson- 
Ritchie Grocery Co. v. Carey, 135 So. 707. We 
state that it is not controlling and quote fropn the 
case as follows: 

“But in this case we do not hold that plaintiff 
did not have a right to file his claim as lje did. 
In all references to property securing a claim 
against a bankrupt both by the bankruptcy act 
and the authorities only property belonging to 
the bankrupt's estate is included (italics purs). 
We have engaged in the above discussion to 
show that even in case where the law designates 
the order in which a secured creditor ihould 
proceed, it directs that he either proceed first 
against the security or ascertain its value pefore 
being allowed to share in the dividends accruing 
from the rest of the property. To sustain the 


90 


exception of prematurity would be to hold direct¬ 
ly opposite to what the law provides. But in 
this case, the security out of which the plaintiff 
is endeavoring to collect is no longer the prop¬ 
erty j of the original debtor f nor is it a part of 
the bankrupt's estate . For that reason the bank¬ 
rupt court does not govern plaintiffs in its effort 
to collect its debt out of the said property, nor is 
said property in any sense a part of the bank¬ 
rupt’s estate. L’nder the law plaintiff had a 
perfect right to participate as unsecured creditor 
in the bankruptcy proceedings, without reference 
to the security held for the reason that the prop¬ 
erty held as security is not property of the bank¬ 
rupt .' (Italics ours.) 

This quotation shows that the Court in that case 
allowed a proceeding by a secured creditor against 
property on which he held a lien, which teas not a 
part of the bankrupt's estate . and at the same time 
allowed the filing of a claim as general creditor. 

If (as appellant seems to claim) the cars in ques¬ 
tion were not a part of the bankrupt’s estate, this 
would seem to be predicated on the hypothesis that 
the bankrupt never owned them; if the bankrupt 
never owned them, then how could the bankrupt (The 
Washington Company) have given any title or lien 
to the appellant ? 

If, on the other hand, appellant denies that the 
appellee’s trust receipts do not preserve its good 
title, and inasmuch as appellant claims nothing more 
than a lien under its so-called trust receipts, the bank¬ 
rupt must have been the beneficial owner of the cars 
and the holder of the title subject to the appellant's 
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lien. If this be true, the Thompson-Ritchi^ case 
does not apply, and the doctrine of election controls, 
as the cars would be, under appellant’s theory, a 
part of the bankrupt’s estate. 

The result is that the appellant’s case is bothnd to 
fall on one theory or the other. 


CONCLUSION. 

The appellee has shown five main reason^ why 
the decision of the trial justice should be sustained. 
First, it has shown that there are no exceptions for 
the consideration of this Court, and asks th^it the 
appeal be dismissed. Second, it has shown thjat the 
appellant has not proved the allegations of its declara¬ 
tion. Third, it has shown that the appellant may 
not complain that the trust receipts were nj>t re¬ 
corded, because it had notice that the cars wefe be¬ 
ing financed by the appellee, and it has pointed out 
how the findings of fact on this question are nojt sub¬ 
ject to review* if there was any evidence to support 
them. Fourth, it has shown that its trust receipts 
are not conditional sales contracts or chattel jmort- 
gages, and that there is no requirement that thfey be 
recorded to be valid against third parties. Fifth, 
it has shown that the appellant has waived its! right 
to proceed against the cars by filing a claim aijid re¬ 
ceiving a dividend as a general creditor of the Wash- 
ington Company, a bankrupt. 

Any or all of these grounds are sufficient t<j) sus¬ 
tain the judgment of the court below. We reLspect- 
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fully submit that the appeal should be dismissed or 
the judgment of the Supreme Court of the District 
affirmed. 

Respectfully submitted, 

Frank S. Bright, 

George C. Shinn, 

Attorneys for Appellee. 



